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Editorial 


A temporary lapse from dignity permitted the 
mention, a couple of weeks ago in these columns, 
of the old mathematical problem of which the known 
terms were a hen and a half that laid an egg and a 
half in a day and a half. There was no particular 
relation existent between the problem and matters 
of traffic, except that the difficulty was suggested 
of applying mathematical rules to the numerous 
variants existing in a complicated question of de- 
murrage, and the problem afforded a ready-reference 
illustration. Now, however, we find something of 
the same sort expressed as a concrete instance— 
that is, if the terms as they come to us are correctly 
Stated. A dispatch from Los Angeles, published in 
the Spokane Spokesman, asks if eggs laid in transit 
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are subject to transportation tariffs, the question 
having been raised and the eggs laid as an incident 
in the shipment of a carload of biddies from New- 
ton, Kan., to the angelic city, by way of the Santa 
Fe. Though the trainmen are reported to have 
lived upon fresh eggs during the trip, it is said that 
the shipment was three cases of eggs “over” orf ar- 
rival at destination, and the consignee refused to 
pay for them. We hesitate to offer a solution of 
a difficulty that the traffic and legal departments 
of the Santa Fe have been constrained to struggle 
with, but in all humility suggest that some of the 
possible extensions of the milling-in-transit prin- 
ciple might be made to afford the necessary relief. 
In this case the “milling” was done without stopping 
the shipment, and with the difference from the 
ordinary course that the raw material and the mill, 
as well as the product, are taken ‘to destination; but 
this exceptional feature is negligible. Of course, the 
consignee gets the eggs, but the railroad company 
would have the satisfaction of following accepted 
practice. 


TRANSIT PRIVILEGES. 

The evident desire on the part of the Commis- 
sion to restrict, as far as possible, the application of 
the transit privilege renders it a proper subject for 
discussion, even though no means of improving its 
operation are suggested and no substitute is offered. 
That there are objectionable features in its working 
will not be denied any more than it will be denied 
that the original purpose intended to be served by 
the arrangement was a good one. Perhaps the 
method was a mistake. There are many difficulties 
in determining its proper application; and, as in 
most cases where competition has entered as an 
active force in bringing out what may be considered 
a compromise, it is impossible at times for any 
regulating body or rate-making power so to act as 
to avoid charges of discrimination. 

Considering the high plane of altruism on which 
it is attempted to place the transportation service 
of the country with reference to shippers and the 
public, there is something peculiarly depressing 
in the thought that it is mecessary to found a 
prevailing traffic arrangement upon a fiction. It is 
more especially so when it is considered that this 
fiction, such a little one in the first place that only 
a super-sensitive conscience needed to be partic- 
ularly disturbed by its occasional use, has appar- 
ently followed the course that every deviation from 
straightforward action has a tendency to follow. 
In youthful days we were told how easy it is for 
one deception to lead to another and that a tangled 
web is the inevitable outcome of even a slight crook- 
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edness in the warp thread. But in milling in transit 
at first there was no deception; only an acceptance 
of something as true that was not true. The ex- 
tension of the principle to embrace other privileges 
has introduced perplexities. 

So far as knowledge goes, the first application 
of the arrangement was in the matter of wheat, 
which was allowed to be stopped and converted into 
flour en route to destination, without thereby sub- 
jecting a shipment to the extra expense naturally 
called for by two shorter in the place of one long 
haul over the same distance. This was properly and 
descriptively known as “milling in transit.” It 
seemed a reasonable arrangement to make, because 
of the fact that the mills where the wheat was con- 
verted into flour were in the vicinity of the wheat- 
growing territory and had grown up from small be- 
ginnings when the wheat-growing industry itself 
was a small affair. This application of the privilege 
involved the smallest kind of a fiction, because the 
shipment out from the milling point was precisely 
the same material that had been shipped in, in a 
different state, and the rates upon the raw material 
and upon the finished product were of the same 
class. 

Aside from competition, there was a most ex- 
cellent argument in favor of the application, and 
even some extension of the arrangement. It was 
argued, and with reason, that only in some such 
way could manufacturing or converting industries 
be kept from huddling together at the large terminal 
points, localities most favorably situated with refer- 
ence to rates to market, to the detriment of smaller 
would-be manufacturing centers scattered in various 
parts of the country, and therefore more closely 
contiguous to the producing sections of the raw 
material. By reason of the plausibility of this pub- 
lic welfare basis it took but a step at a time to 
bring about, in the course of twenty years or so, an 
extended and complicated application of what was 
at first a simple and restricted privilege, with few 
complications. Transit rates in any given case are 
now the despair of rate clerks, and the attempt to 
understand them frequently results in intellectual 
entanglement on the part of traffic managers of in- 
dustrial establishments. 


It would seem as if the only rule that can be 
followed in any establishment of the transit arrange- 
ment is to require, so far as possible, that the prod- 
uct shipped out be the equivalent of that shipped 
in, and subject to the same rate. Otherwise, as was 
recently argued in a pending case, “transit privileges 
would seem to be proper on furniture made from 
lumber, on liquid products made from corn, on dry 


goods and cotton goods made from wool and cot- 
ton.” 
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To the difficulties heretofore mentioned which 
for the rate clerk and the traffic manager surround 
the handling of traffic privileges, may be added 
also that of the rate-regulating power in determin- 
ing the equities in any given case, since the very 
granting of the privilege is the entering wedge for 
the practice of discrimination. To be sure, dis- 
crimination is not necessarily unjust, or unlawful, 
but the general prevalence of a practice which is 
essentially discriminatory as between the different 
shippers, different commodities and different mar- 
kets, is likely to lead to situations involving many 
fine points, both in matters of fact and in matters 
of law. The indeterminate character of the arrange- 
ment is indicated by the fact that it is not a matter 
of right on the part of shippers, which must, on 
demand, be granted by carriers. The Commission 
has said: “The stopping of a commodity in transit 
for the purpose of treatment or reconsignment is 
in the nature of a special privilege, which the car- 
rier may concede, but which the shipper cannot de- 
mand as a matter of lawful right.” 


Would Readjust Syrup Rates 


Austin, Tex., May 19.—Notice has been issued by 
the state railroad commission that it will consider the 
following proposed changes in ratings on flavoring syrups 
at a meeting to be held June 13: 

1. Add on page 57, item 26%, as follows: “26%. In 
glass or jugs, boxed or crated—LCL 4. (Note—Ship- 
ments in crates in order to receive fourth-class rating 
must be protected with heavy fiber or strawboard car- 
tons as nesting for the containers, with corrugated straw- 
board as proteeting layers along top and bottom and 
next to containers. The crate used to substantially com- 
ply with terms and conditions of rule 13, item B, sec- 
tions 1 to 9, inclusive.)” This item to be in carload 
bracket with item 26. 

2. Amend item 53, page 23, so as to read as follows: 
“53. Bottles: Wine, liquor, fountain syrup, soda and 
pop, in boxes or crates (when in crates, with straw- 
board or fiber nestings and fillings which are substan- 
tially in compliance with terms and conditions of rule 
13, item B, sections 1 to 9, inclusive), barrels or casks, 
with or without covers or heads; one-half of fourth 
class.” 





CASE DISPOSED OF WITH BRIEF PLEA. 

Washington, D. C., May 19.—The arguments in the 
complaint of the Rosedale Foundry and Machine Com- 
pany against the Pennsylvania Railroad Company and 
the Pennsylvania Company, Saturday, was short be- 
cause, as stated by Geo. Stuart Patterson of the Penn- 
sylvania system, the basis of the complaint has been 
removed by the publication of the export rate on iron 
castings from Pittsburg to Panama. The part of the 
petition asking for reparation will be disposed of b) 
negotiation between the complainant and the carriers. 
W. D. M. Rogers, for the complainant, submitted no 
argument. 
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INTEREST VERSUS IMPORTANCE 


Washington, D. C., May 19.—The 
public, assuming that the newspa- 
pers supported by it are true indi- 
eators, has peculiar notions as to 
the relative importance of the work 
done by the Interstate Commerce 
Commission, At times, the hear- 
ings and arguments before the Com- 
mission are seized upon and fea- 
tured by the newspapers, apparently 
all out of proportion to their true 
Work deemed of prime importance by the Com- 
mission, on the other hand, is scarcely noticed at all. 

A notable instance of neglect of important matter 
is furnished by the hearings held on applications for au- 
thority to keep in rates in violation of the amended 
fourth section. The Commission held hearings on that 
subject, lasting, in the aggregate, more than three weeks. 
First it took up the rates based on Pacific Coast terminals, 
involving the back haul question. Next it took up se- 
lected cases in all parts of the country. One of the 
selected cases involved hard coal shipments to New 
York city and up the Hudson. A few years ago the 
New York newspapers lashed themselves into a fury 
over the rates charged by the coal carriers on supplies 
of anthracite fuel for the metropolis. Not one line ap 
peared in any of the ordinary newspapers of that city. 

A few days ago what may be final arguments in 
the complaint of Henry E. and Caroline Meeker against 
the reasonableness of the hard coal rate to Perth Amboy 
took place, but not a word on the subject was published 
in either the New York or Philadelphia newspapers. 
That, of course, was not under the amended fourth 
section, but it helps bring out the point that the 
general public, on the assumption before mentioned, is 
not the least bit steady in its desire to know what is 
being done with questions involving the pocketbook of 
every man. The Meeker case in particular interests, or 
should interest, the whole public in the eastern part 
of the country, on account of its bearing on the subject 
of coal prices. If the Commission orders a reduction 
in the anthracite rate, the price of fuel must come 
down to the general consumer, or there will be a pretty 
fair prima facie case of a combination to maintain the 
retail price. 

There seems to be no doubt as to what the Com- 
missioners think of the relative importance of the fourth 
section hearings. The exhaustive hearings held on the 
subject is sufficient to indicate to all directly concerned 
the opinion of the Commissioners that they have not 
in recent years undertaken anything of greater concern 
either to the transportation companies or the consum- 
ing public. Attorneys appearing in the hearings made 
it manifest, both by the questions they put to the 
witnesses and in their arguments, that if the Commis- 
sion puts into effect even the comparatively limited 
changes carried by the tentative order in the Spokane 
and Salt Lake cases, the effect will be great on the 
communities and the carriers in the intermountain and 
Pacific Coast territories and of a far from negligible 
character in the territory as far east, perhaps, as the 
Mississippi River. 
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Pittsburg and Cleveland are the only cities that 
seemed at all alive to the significance of proceedings 
involving rates .on commodities in which their citizens 
are interested, either as producers or shippers, In the 
ease of Boileau against the Pittsburg & Lake Erie, 
which has been consolidated with the Pocahontas coal 
rate case, the newspapers of those cities made an 
attempt to cover the proceedings. Pittsburg and Cleve- 
land have a deep interest in rates on cargo coal des- 
tined for upper lake ports. 

While the attack is primarily upon cargo coal rates, 
necessarily, a decision that the 88-cent rate is unrea- 
sonable would be followed by an attack upon the whole 
body of rates on coal from the Pittsburg district. Inci- 
dentally, the testimony developed the fact that the 
Pittsburg Coal Company, M. A. Hanna & Co. and Pick- 
ands, Mather & Co. have been getting an allowance 
for handling coal on the docks owned by the railroad 
companies, but leased to the concerns mentioned, which 
the grand jury formally calls a rebate. 

Southern newspapers give more heed to the work 
of the Commission, probably because in that section 
of the country the adjustment of rates is not so fine 
as in other parts and shippers make more specific com- 
plaints to local trade bodies. Texas, in particular, is 
alive to the meaning of proceedings before the Com- 
mission. Texas-made rates are continually cropping up 
in the situations brought before the Commission for 
adjustment. Louisiana is challenging the reasonableness 
of rates in and out of Shreveport, the city where natural 
gas has caused a development comparable to that which 
took place around Niagara Falls when waterpower be- 
came a factor in the industrial situation. The rates 
complained of are combinations of Texas-compelled rates 
and the remnants of voluntary interstate rates left 
in Louisiana after the reductions ordered in Texas 
intrastate rates had been taken from the interstate rate. 

Another reason for the greater interest in the South 
is the rousing of the people in parts of the South 
where lumbering operations are being followed by the 
slow upbuilding of the country along the tap lines. The 
cancelation of rates that were divided with tap lines, 
and the suspension of the cancelations, makes the work 
of the Commission something that has a direct beariag 
upon hundreds of little communities in the South. 

For years industrial development of the South has 
been a text used by southern editors and public men 
upon every possible occasion, Anything threatening to 
arrest the development that has been going on brings 
the whole subject of control of rates by the Commis- 
sion before the public in acute form. . 

The East is taking a greater interest in the slight 
attack the Commission has made upon its great task 
of taking over the regulation of telephone and telegraph 
rates. Its interest in express rates is greater than shown 
by other sections of the country where the telephone 
may not be as great a factor for interstate communica- 
tions of a business character as it is in the East. 


A. E. H. 


AVERAGE DETENTION 1.32 DAYS. 
Virginia, Minn., May 19.—The average detention on 
cars held overtime, as reported to the Missabe Range 
Demurrage Bureau during April, was 1.32 days per 


car. The total number of cars tracked last month was 
3,624. 
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DECISIONS OF COMMISSION 


Interstate Board Hands Down Rulings in Con- 
tested Cases 


Return to Higher Rate Allowed 


OPINION NO, 1551 
No. 2736. 
(20 I. C, C. Rep., 631.) 
COMMERCIAL CLUB OF OMAHA. 
vs. 
SOUTHERN PACIFIC COMPANY ET AL. 
Submitted October 28, 1910. Decided April 3, 1911. 


1. The long continuance of a rate voluntarily established and 
not published under the compelling influence of competitive 
conditions is in itself evidence of no little weight of its 
reasonableness; but the long continuance of a rate largely 
loses its value as evidence in a case involving an advanced 
rate for the same service, when it is shown that the prior 
and lower rate was the result of the influence of a strong 
movement by water. 


2. The record presents no grounds for a finding that a rate of 
85 cents per 100 pounds on lima beans in carloads from 
California to points in the territory extending from Colo- 
rado to the Atlantic seaboard is an excessive rate when 
considered as a blanket rate, or any grounds for taking 
Omaha out of a blanket territory, with which it has long 
been associated in this and other traffic without protest 
from any quarter, by a finding that it is an excessive 
rate to that particular point. Should it appear, however, 
from judicial proceedings now pending that the power of 
the Commission to deal with rates applicable to so ex- 
tensive a group .-is a limited one and not coextensive 
with the power of the carriers to establish group rates 
of such broad application, nothing said here must be 
understood as indicating that the Commission would be 
satisfied with an 85-cent rate to Omaha. 


3. The order heretofore entered herein vacated and the com- 
plaint dismissed. 


E. J. McVann for complainant. 

N. H. Loomis, Edson Rich, P. F. Dunne and F. C. 
Dillard for Southern Pacific Company and -Union Pa- 
cific Railroad Company. 

James C. Jeffery, H. J. Campbell and B. M. Flippin 
for Missouri Pacific Railway Company. 

E. N. Clark for Denver & Rio Grande Railroad 
Company. 


Supplemental Report of the Commission. 


HARLAN, Commissioner: 

Our report in this proceeding appears in 18 I. C. C. 
Rep., at p. 53. The matter comes before us again upon 
an order reopening the record for further hearing. A 
number of formal and informal complaints presenting 
the same question are also pending before us. The 
issue involved in all of them is as to the reasonable- 
ness of a rate of 85 cents per 100 pounds on lima 
beans’ in carloads moving from certain points in Cal- 
ifornia to destinations in Texas and Colorado, and 
to Omaha and a few other points that need not here 
be specifically mentioned, This case involves the rate 
to Omaha, while the cases that follow it involve the 
reasonableness of the 85-cent rate to other points. The 
relevant facts as gathered from the record as it now 
stands may be stated as follows: 

From January 18, 1900, until January 1, 1909, the 
defendants had maintained, with some variations in 
the carload minimum weights, a blanket rate of 75 
cents per 100 pounds, applicable on shipments of lima 
beans from certain points in California to Colorado 
and Texas and to all points east in practically the 
whole of the United States except the so-called south- 
eastern territory. On January 1, 1909, the rate was 
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advanced to 85 cents per 100 pounds in carloads, the 
minimum weight of 40,000 pounds established on Octo. 
ber 12, 1903, remaining unchanged. At the same time 
advances were made in the rates on a number of 
other commodities, such as peas; alfalfa meal; sugar: 
cereals and cereal products; drugs and medicines: 
fruits; fruits, concentrated, dried, in sacks, in boxes, 
and preserved; nuts; petroleum; seed; mustard; soap; 
and tobacco; and also on a number of manufactured 
and other articles, such as agricultural implements, 
baking powder, beer, blankets, bottles, canned goods, 
leather, wire rope, woolen waste, beeswax, hides, and 
wool in the grease and scoured. 

The shippers interested in the bean rate, learning 
of the proposed advance, arranged for a _ conference 
in regard to the matter between the representatives 
of the transportation bureau of the Merchants’ Exchange 
of San Francisco and representatives of the defend- 
ants. This meeting occurred a few days before the 
advanced rate went into effect. No complaint seems 
then to have been made on behalf of the shippers 
as to the reasonableness of the higher rate in and 
of itself. The point urged was that their shipments 
into Texas were meeting the competition of foreign 
beans, particularly from Austria-Hungary, and that the 
advanced 85-cent rate would substantially modify, if not 
entirely stop, the movement from California to that 
state. As a result of the conference, the initial lines, 
without fully investigating the matter for themselves, 
decided to recommend their connections to restore the 
75-cent rate to Texas points. At the next meeting of 
the transcontinental freight bureau, held in Chicago 
a few days after the 85-cent rate had become effective, 
this recommendation was approved. Thereupon the 
northern lines, in order to preserve the parity of 
rates on beans that had always existed between Texas 
points, on the one hand, and Colorado points and 
Omaha, on the other, decided to restore the 75-cent 
rate to those points also. The further explanation 
made of the course of the northern lines in the matter 
is that some of them that serve Texas points also 
pass through Colorado and other intermediate territory, 
and they did not feel that it was desirable to carry 
lower rates to Texas than to the intermediate points. 
Although the conclusion to restore the former rate to 
Texas and Colorado points and to Omaha, and the few 
other points involved, was reached in January, 1909, 
the carriers, because of the complicated and extended 
nature of the tariffs, were not able actually to make 
the 75-cent rate again effective until June 5, 1909. As 
a consequence the 85-cent rate remained in effect to 
those points for five months after the restoration of 
the 75-cent rate had been agreed upon. It is to be 
observed that to all other parts of the very broad 
blanket territory heretofore described the 85-cent rate 
has remained undisturbed from the time it was first 
published. 

During the interval between January 1 and June 
5, 1909, while the 85-cent rate was in effect to Omaha 
and points in Texas and Colorado, more or less ex 
tensive shipments of lima beans moved to those des 
tinations from California; and the formal and informal 
complaints to which we have alluded were filed for 
the purpose of obtaining reparation on these shipments 
on the basis of the 75-cent rate. 

As originally presented to us, the record showed 
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nothing beyond the existence for years of the 75-cent 
rate to Omaha, and its “voluntary restoration,” as 
we said in the report, “after the higher rate had been 
experimented with for a few months only,” The com- 
plaint took the form of a mere reparation case which 
seemed to offer no reasonable solution other than that 
arrived at, namely, that the defendants had themselves 
found that the 85-cent rate, so far as shipments to 
Omaha were concerned, was more than the traffic could 
pear, and therefore had restored the 75-cent rate, with 
the intention of maintaining it as the maximum rate 
io that point for the future. As the case was argued, 
it left us under the impression, as we stated in the 
report, that the restoration of the prior 75-cent rate 
to Omaha and Texas points, while leaving the 85-cent 
rate to other points unchanged, was apparently in- 
tended by the carriers as a “withdrawai of those few 
points from the extensive grouping with which they 
had for many years been associated in connection with 
this traffic.” Reparation was therefore ordered and 
the defendants were also required to maintain the 75- 
cent rate to Omaha for the usual period of two years. 

The announcement of this conclusion was followed, 
as heretofore explained, by the presentation on the 
formal and informal docket of claims for reparation, 
amounting in the aggreagte to a very substantial sum. 

There had been no intimation in the record upon 
which our previous report was based, or any indication 
on the argument, of a purpose on the part of the 
defendants to re-establish the 85-cent rate to Texas 
and Colorado points and to Omaha. Apparently the 
witnesses who testified and the counsel that argued 
the case had not been advised by the defendants that 
steps had already been taken to bring those points 
again under the 85-cent rate then applicable to all 
other parts of the blanket territory. The result was 
that, while our order awarding reparation on the 
basis of the restored 75-cent rate and requiring that 
rate to Omaha for the future was entered on March 
7, 1910, a tariff had already been filed, as was later 
disclosed, under which the 85-cent rate to that point 
was again to become effective on March 22, 1910. 
Thereupon, the motion for rehearing in this complaint 
was filed, and allowed, and the additional testimony 
now before us was taken. 


The explanation made by the defendants of this 
rather unusual and vacillating rate history is that, imme- 
diately after the 75-cent rate had been re-established 
to Omaha and other points in that ‘general territory, 
protests were made by jobbers at St. Louis, New Or- 
leans, Joplin and other points against the continued 
exaction at those points of the 85-cent rate. No com- 
Plaint seems to have been made by them as to the 
reasonableness of the later rate in and of itself; all 
that was demanded was that the discrimination be 
removed, so that the jobbers who were paying 85 
cents per 100 pounds could compete on equal terms 
With those at Omaha and elsewhere who were enjoy- 
ing the benefit of the 75-cent rate. These complaints 
became so numerous that the defendants instituted a 
thorough investigation of the matter, and _ especially 
with respect to the representations of the California 
Shippers as to the importation of foreign beans through 
Galveston. It appeared at the conclusion of their in- 
quiry, as we are informed, that but one ton of foreign 
beans had been brought into Galveston during the year 





THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


887 


ending June 30, 1907; that 129 tons had come in 
during the fiscal year of 1908; and 900 tons during 
the year 1909. It was also ascertained that during the 
year ending June 30, 1908, while the 75-cent rate was 
in effect the rail lines had moved 9,761 tons of California 
beans to Texas, and that 11,136 tons had been shipped to 
Texas by rail during 1909, although for a part of that 
time the 85 cent rate was in effect, With this informa- 
tion before them, the carriers felt that they had made 
a mistake in acceding to the demands of the California 
bean shippers, and that there had been no good reason 
for taking Texas and Colorado points and Omaha and 
the other points out of the general group in which 
for many years they had been included with respect 
to this and other traffic. And therefore at their next 
meeting in November, 1909, they decided to bring all 
those points again under the 85-cent rate. This conclu- 
sion was made effective, as stated, on March 22, 1910, 
just two weeks after our order in this case had been 
entered, and after the restored rate of 75 cents had 
been in effect for about 10 months. 


Two questions arise on the facts as we have stated 
them: (1) Whether the complainants in these formal 
and informal cases are entitled to reparation on ship- 
ments made during the five months while the 85-cent 
rate was in effect, on the theory that it was an ex- 
cessive rate in view of the fact that the prior rate 
was 75 cents and that this rate was subsequently re- 
stored and remained in effect until March 22, 1910, 
a period of about ten months, as just stated, (2) 
Whether the 85-cent rate again made effective on that 
date and now in force is an unreasonable rate. 

Lima beans have come to be regarded more or 
less as a staple article of food. Oranges, on the other 
hand, are possibly to be classed among the luxuries, 
notwithstanding their very wide and common use among 
all classes. The rate on oranges is $1.15 per 100 
pounds in carloads to all points in substantially the 
same territory to which beans take the 85-cent rate. 
The value at the point of origin of a carload of lima 
beans of the minimum weight of 40,000 pounds varies 
according to fluctuations in the market from $1,500 to 
$2,000; and the carload earnings to any part of the 
blanket territory on the basis of the 85-cent rate are 
$340. Oranges seem to load to an average weight of 
27,648 pounds. Their fair average value per box at 
the shipping points in California year in and year out 
is about $1.50; and on that basis the value of a car- 
load containing 384 boxes would be about $576. The 
earnings on a carload of oranges to any point in the 
blanket territory amount to approximately $320. The 
record shows that beans move with little risk of dam- 
age and that they load heavily. Oranges do not load 
so heavily, but under the modern methods of pre- 
cooling and ventilating or icing in transit they seem 
to move with a minimum risk of damage. Considering 
the very much larger value of a carload of lima beans 
as compared with a carload of oranges, we find it 
difficult to reach the conclusion that a rate of 85 cents 
applicable to all points in so extensive a_ territory, 
is excessive when considered by itself or tested by 
the rate and carload earnings on oranges, or when 
compared with the rates and carload earnings on simi- 
lar products of California, such as dried fruit and 
canned goods, when destined to points in the same 
territory. The defendants insist that the rate is in 
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itself a low rate and that the 75-cent rate was unduly 
low. Both rates, they contend, were established as 
the result of the influence of water competition. It 
is shown that 1,145 tons of beans moved from Cal- 
ifornia to the eastern seaboard by water in 1906; that 
in 1907 the movement amounted to 758 tons, while 
653 tons were shipped in 1908 and 2,990 tons in 1909. 
The 75-cent rate, the defendants assert, was originally 
established to the Atlantic seaboard because of the 
substantial movement by water and was extended back 
through the blanket territory in keeping with the policy 
of the transcontinental carriers of furnishing the prod- 
ucts of the Pacific Coast with a widely extended mar- 
ket, thus enabling them to compete in the broadest 
possible territory with similar products produced at 
more adjacent points, 


The record shows that beans have been moving 
from California to all points in the blanket territory 
in increasing volume, so that the 85-cent rate has not 
impaired the free movement of the traffic. But, on 
the general ground that the earnings of the defendants 
were already yielding an ample return on the invest- 
ment, it is contended by the complainant that the in- 
erease in the rate was unnecessary. Beyond that sug- 
gestion and the long continuance of the prior rate of 
75 cents, there was practically no endeavor of record, 
either in this case or in the cases that accompany it, 
to show that the present rate of 85 cents is excessive 
or unreasonable. If it be true, as seems to be fairly 
established, that the 75-cent rate to the eastern sea- 
board was the result of the influence of the movement 
of beans by water and was extended back practically 
across the continent in conformity with the policy on 
the part of the carriers of opening the widest possible 
markets to California products, the long continuance 
of that rate can have no very strong tendency, if 
any tendency at all, to show, when an increase in the 
rate is attacked, that the prior rate was already rea- 
sonably high. The long continuance of a rate volun- 
tarily established and not published under the com- 
pelling influence of competitive conditions is in itself 
evidence of no little weight of its reasonableness; but 
the long continuance of a rate largely loses its value 
as evidence in a case involving an advanced rate for 
the same service, when it is shown that the prior 
and lower rate was the result of the influence of a 
strong movement by water. 


As we understand the record now before us, it 
presents no grounds upon which we may properly base 
a finding that the rate of 85 cents per 100 pounds on 
lima beans in carloads from California points to points 
in the extensive territory to which it is applicable is 
an excessive rate when considered as a blanket rate. 
Nor do we see any grounds upon this record for taking 
Omaha out of a blanket territory with which it has 
long been associated in this and other traffic without 
protest from any quarter, as would be the case if we 
found by a finding that the 85-cent rate applicable 
throughout the territory is an excessive rate to that 
particular point. In addition to the absence of a suffi- 
cient basis of record for such a holding, that course 
would tend to break up the group and require a re- 
adjustment of the whole rate structure on California 
products moving to the East; and this, as we view 
the matter, would not be to the real interest either 
of the producer, the consumer, or of the carriers them- 
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selves. As an average rate applicable to Omaha and 
to all points east of Omaha, including the Atlantic 
seaboard, we do not consider the 85-cent rate to be an 
excessive rate. But should it appear as the result of 
proceedings now pending in the courts at the instance 
of these defendants in the so-called lemon case, Arling- 
ton Heights Fruit Exchange vs. So. Pac. Co. 19 I. C 
Rep., 148, that our power to deal with rates applicable 
to so extensive a blanket territory is a limited one 
and not coextensive with the power of the carriers 
to establish such rates, and we are later called upon to 
determine what is a reasonable rate on this traffic 
from California points to Omaha, considered by itself 
and apart from the territory with which it has always 
been grouped, nothing here said must be understood 
as indicating that we would be satisfied with an 85-cent 
rate to that point, 

The order heretofore entered herein must be va- 
cated and the complaint dismissed. It will be so 
ordered. 





ORDER. 


At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., 
on the 3d day of April, A. D. 1911. 

Present: Judson C. Clements, Charles A. Prouty, 
Franklin K. Lane, Edgar E. Clark, James S. Harlan, 
Charles C. McChord, Balthasar H. Meyer, Commissioners, 


No. 2736. 
COMMERCIAL CLUB OF OMAHA. 
vs. 
SOUTHERN PACIFIC COMPANY ET AL. 


This case coming on to be further heard upon 
petition for rehearing, and having been duly heard and 
submitted by the parties, and full investigation of the 
matters and things involved having been had, and the 
Commission having, on the date hereof, made and filed 
a report containing its findings of fact and conclusions 
thereon: 

It is ordered, That defendants’ petition for rehear- 
ing in this proceeding be granted, that the Commis 
sion’s order heretofore entered herein on March 7, 
1910, be vacated, and that complainant’s original peti- 
tion be dismissed. 


Controlled by Preceding Case 


OPINION NO. 1552 
No. 2730. 
(20 I. C. C. Rep., 638.) 
LAWRENCE-WARDENBURG COMPANY 
vs. 
SOUTHERN PACIFIC COMPANY ET AL. 





No. 3011. 
F. D. OGDEN 
vs. 


SOUTHERN PACIFIC COMPANY ET AL. 





‘ No. 3012. 
NEW ORLEANS BOARD OF TRADE, LIMITED, 
vs. 


SOUTHERN PACIFIC COMPANY ET AL. 
Submitted November 9, 1910. Decided April 3, 1911. 


Following the conclusions reached in Commercial Club of 
Omaha vs. Southern Pacific Company, ante p. 631, and 
for other reasons given in the report herein, complaints, 
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seeking reparation for alleged unreasonable rates collected 

on shipments of lima beans from California points to New 

Orleans and to points in Texas, Oklahoma, Colorado, and 

New Mexico, are dismissed, , 

G. M, Stephen for Lawrence-Wardenburg Company. 

Lester G. Burnett and J, O. Bracken for F. D. Ogden. 

John A. Smith for New Orleans Board of Trade, 
Limited. 

N. H. Loomis, P. F. Dunne, F. C. Dillard, Edson Rich, 
Cc. W. Durbrow, J. P. Blair, J. A. Munroe, and Guy V 
Shoup for Southern Pacific Company and Union Pacific 
Company, and affiliated lines. 

James C, Jeffery, H. J. Campbell and B. M. Flippen 
for Missouri Pacific Railway Company. 

J. L. Coleman, D. L. Meyers and H. D. Pillsbury 
for Atchison, Topeka & Santa Fe Railway Company. 

E. N, Clark for Denver & Rio Grande Railroad 
Company. 

Baker, Botts, Parker & Garwood and F. C. Dillard 
for Houston & Texas Central Railroad Company. 


Report of the Commission. 


HARLAN, Commissioner: 

The first of the above-entitled complaints was filed 
on July 28, 1909, and asks reparation in the amount 
of $40 on account of the alleged unreasonableness of a 
rate of 85 cents collected on a carload of beans shipped 
on February 20, 1909, from Sacramento, in the state of 
California, to Trinidad, in the state of Colorado. 

The second complaint, filed December 9, 1909, was 
brought by one F. D. Ogden, as assignee of a large 
number of consignees in Texas, Oklahoma, Colorado 
and New Mexico, and asks reparation, in the amount of 
$3,716.57, on about 90 carload shipments moving from 
California points under the same rate. 

The last complaint, also filed on ‘December 9, 
1909, was brought by the New Orleans Board of Trade 
on behalf of certain of its members who are dealers 
in beans, and asks reparation in the amount of $512.53. 
It is based largely upon the alleged discrimination ex- 
isting against New Orleans for a period of 10 months, 
during which time the 75-cent rate was in effect to 
Texas, Colorado and Missouri River points. At the 
hearing the president of the Wholesale Grocers’ Asso- 
ciation of New Orleans said: 

We feel that we have been placed at a great disadvantage in 
this distributive territory during the ten months in which the 
rates were discriminatory, and we think the Commission owes 
it to New Orleans, if unwilling to grant the 75-cent rate in the 
‘future, to give us the privilege of that rate during as many 
months as it was accorded to competitive territory. It makes 
that appeal on behalf of the wholesale grocers of New Orleans 
and the large bean shippers. 

Following the conclusions reached in Commercial 
Club of Omaha vs. So. Pac. Co., ante, p. 631, the com- 
plaints relating to shipments to New Orleans and to 
Texas and Oklahoma must be dismissed. So far as the 
shipments to Colorado and New Mexico are concerned, 
we do not understand that the complainants in those 
cases question the propriety of including that territory 
in the blanket rates applicable on this and other. traffic 
from California; and we are not inclined at this timie 
to raise that question on our own motion and on this 
record. Those complaints were filed after the 75-cent 
Tate had been restored, and apparently only for the 
burpose of seeking reparation on shipments made while 
the 85-cent rate was temporarily in effect. They are 
really reparation cases and cannot fairly be said, either 
on the pleadings or on the record, to question the rea- 
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sonableness of the 85-cent rate that was again made 
effective and is now in force. So considered, the com- 
plaints with respect to those shipments must also be 
dismissed. Should the appeal by these defendants from 
our order in Arlington Heights Fruit Exchange vs. So. 
Pac. Co,, 19 I. C. C. Rep., 148, result in a ruling by the 
courts that we have no authority to establish a blanket 
rate in a territory so broad as this, it would seem to 
follow that the carriers themselves are without such 
authority and that we must so hold when complaint 
is made of rates of such extensive application. In that 
event we should be forced to a different conclusion with 
respect to the reasonableness of an 85-cent rate on 
beans to points in Colorado and New Mexico. 

An order will be entered in conformity with these 
conclusions. 


May Count in Saturday Afternoons 


OPINION NO. 1557 
No. 3530. 
(31 FT. ¢.. &. Bam 2o 
COMMERCIAL EXCHANGE OF PHILADELPHIA 
Vs. 
PENNSYLVANIA RAILROAD COMPANY ET AL. 
Submitted March 21, 1911. Decided May 1, 1911. 

The counting of Saturday afternoons as part of the free time 
allowed for loading or unloading after placement and notice, 
under the uniform demurrage rules, not shown to operate in 
an unreasonable or unlawful manner in the Philadelphia 
territory. 

James Collins Jones for complainant. 

Henry Wolf Biklé for Pennsylvania Railroad Com- 
pany. 

William L. Kinter for Philadelphia & Reading Rail- 
way Company. 

W. C. Coleman for Baltimore & Ohio Railroad Com- 
pany. 

Report of the Commission. 


BY THE COMMISSION: 

The Commercial Exchange of Philadelphia files this 
petition alleging that it is unjust and unreasonable not 
to exclude Saturday afternoons in the computation of 
free-time allowance in the detention of cars for loading 
or unloading after placement and notice, in the city of 
Philadelphia, in the application of the uniform demur- 
rage rules. 

The defendants have filed and published the code 
of uniform demurrage rules recommended by the com- 
mittee on car service and demurrage of the National 
Association of Railway Commissioners and approved by 
the Interstate Commerce Commission. This code pro- 
vides in rule 3, with respect to the computation of 
the 48 hours’ free-time allowance, as follows: 

In computing time, Sundays and legal holidays (nationat, 
state, and municipal) will be excluded. 

Prior to the establishment of the above rules in 
the Philadelphia territory, Saturday half holiday after 
12 o’clock noon was excluded in the computation of 
free time. This custom, however, did not prevail else- 
where than in Philadelphia and was abolished there 
upon the adoption of the uniform codé. In the state 
of Pennsylvania, Saturday, from 12 o’clock noon until 
12 o’clock midnight, is declared to be a “half holiday.” 
While there is some suggestion in the pleadings that 
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the statutory provision should be read into the demur- 
rage rules, it would, of course, be possible for the 
carriers to so draft their tariff rules with respect to 
interstate commerce as to obviate the effect of the 
state law upon interstate traffic. It was agreed at the 
hearing, however, that the real purpose of the complaint 
is to test the reasonableness of refusing to exclude 
Saturday afternoons in computing time in regard to 
demurrage, and counsel on both sides agreed to present 
the case on that issue. 


Complainant asserts that by reason of the Penn- 
sylvania statute making Saturday afternoon a half holi- 
day it is possible to give the Pennsylvania shippers 
and receivers the time sought without doing violence 
to the rule in its general application. These rules are 
the result of lengthy, painstaking, and exhaustive in- 
vestigation on the part of the public authorities, in 
which the carriers and shippers participated. They 
were drafted to meet general traffic conditions and to 
operate without variation or discrimination in favor 
of any particular locality or commodity and for the 
welfare of the public dependent upon the service of 
the carriers. It would be a perversion of this broad 
general practice, therefore, if in a particular instance, 
such as the one in question, an excuse was laid hold 
of for the purpose of varying the application of the 
rules in the absence of any demonstration that they 
operated in an unreasonable, discriminatory, or unlaw- 


ful manner. No such showing has been made in this 
case. 


Complainant further asserts that two full days is 
the minimum reasonable allowance for free time; that 
business facilities are so crippled on Saturday after- 
noon that it is unreasonable to count it as against the 
consignee. In other words, it is said that the sub- 
stantial curtailment of free time made by the present 
rules ought not to be further increased by the change 
of the rule in regard to the exclusion of Saturday 
afternoon in computing free time, 


Is the consignee, as a matter of fact, deprived of 
two full days in the computation of free time by reason 
of the Saturday half holiday? In support of an affirm: 
ative answer to this question complainant introduced 
testimony to show that by reason of the closing of 
the banks on Saturday at noon and the consequent 
practice of not presenting drafts on that day, the closing 
of the executive offices of the railroads, and the general 
observance of the afternoon as a holiday, the efforts 
of the consignee to unload are seriously crippled, and 
on the happening of any one of a variety of con- 
tingencies a demurrage charge must result without any 
default on the part of the consignee. 


The testimony of defendants is that Philadelphia 
was the only place on their lines that a Saturday half 
holiday, prior to the adoption of the uniform code, was 
deducted in the computation of free time, and that 
in this respect the prior rules discriminated in favor 
of Philadelphia as against localities not within the 
Philadelphia demurrage district. Défendants further 
claim that the testimony of complainant’s witnesses was 
not general in its scope nor was it representative of 
shippers as a whole in Philadelphia, but presented a 
plea in behalf of special interests, namely, the hay 
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and grain men who buy for future sales and are often 
hard pressed for adequate storage facilities pending such 
sales; that the policy of making no allowance on ac- 
count of Saturday afternoon has apparently met with 
general satisfaction. It appears that the railroad sta- 
tions and public sidings of the carriers are Open on 
Saturday afternoons for the- reception and delivery of 
freight, and that the amount of business done on Satur- 
day afternoon at the various freight stations is so 
substantial as to require that these stations be kept 
open. 


With reference to the contention that it is difficult 
to secure the release of cars on Saturday afternoon 
because the banks close at 12 o’clock noon on that 
day, thus preventing consignees from obtaining bills of 
lading covering the cars, it appears that bills of lading 
almost invariably arrive in advance of the cars and 
that there has uniformly been an opportunity to secure 
them during the free time. 


With regard to the actual observance of Saturday 
afternoon as a half holiday at the terminals by the 
carriers, it is stated that the statutory provision for 
a Saturday half holiday is permissive in its nature and 
that it is not generally observed. Evidence bearing 
upon the unloading of cars on Saturdays shows for one 
of the defendants that during December, 1910, the 
Saturday business was 85 per cent of the average 
for other working days; that the July percentage was 
93, and that for the entire period it was 73 per cent. 
Figures covering the entire Reading system showed a 
percentage of 95 for December, and more than half 
of the Saturday releases were during the afternoon. 


The testimony shows that the average detention 
of cars is one and a half days, and it appears that the 
free time provided for in the uniform demurrage rules, 
with the allowance therein on account of weather con- 
ditions, bunching, railroad errors, and omissions, is 
ample for the release of the cars. The extension of 
the time as asked for in this complaint would unneces- 
sarily add to car detention and diminish the car supply 
to the detriment of the public interest. While it is 
true the present rules represent a change in the Phila 
delphia territory, it is obviously necessary in establish- 
ing uniform rules as to any feature of transportation 
that changes should come about in some territories. 
The prime matter for consideration is the reasonable-’ 
ness of the conclusions reached in their general appli- 
cation, and as long as no wunreasonableness or unlaw- 
fulness is demonstrated in the practical application ol! 
the code in any particular instance, no justification is 
shown for interfering with the general application which 
admittedly accomplishes what it is intended to do in 
conserving the best interests of the entire public affected 
thereby. 


Upon the whole record it is our conclusion that 
the application of the uniform demurrage code in such 
manner as not to exclude Saturday afternoon in the 
computation of free-time allowance has not been shown 
to operate in an unreasonable or unlawful manner, and 
no valid ground has been shown upon which the rule 
should be made to apply in the Philadelphia territory 
in any other manner than that in which it applies 
elsewhere. The complaint must therefore be dismissed. 
and it will be so ordered. 


May 20, 191 
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Not Required to Reduce Minimum 


OPINION NO. 1550 





No. 3322. 
(20 I. C. C. Rep., 623.) 
GEORGIA FRUIT EXCHANGE ET AL. 
vs. 
SOUTHERN RAILWAY COMPANY ET AL. 
Submitted December 27, 1910. Decided April 11, 1911. 


rhe methods practiced by growers in Georgia in picking and 
packing peaches and loading the crates into cars for car- 
riage to the northern markets, and the difficulties of re- 
frigerating them in transit so as to avoid deterioration and 
rot, considered and discussed; upon the facts of record it is 

Held, that no grounds are shown for requiring the de- 

fendants to reduce their minimum carload weight on a 40- 

foot car from 22,500 pounds, or 535 crates, to 19,000 pounds, 

or 448 crates, as contended by the complainants. 

Watkins & Latimer for complainants. 

R. Walton Moore, M. P. Callaway and F.. W. Gwath- 
mey for Southern Railway Company; Nashville, Chat- 
tanooga & St. Louis Railway; Atlantic Coast Line Rail- 
way Company; Cincinnati, New Orleans & Texas Pacific 
Railway Company; Georgia Southern & Florida Railway 
Company; Illinois Central Railroad Company; Central 
of Georgia Railway Company; Seaboard Air Line Rail- 
way; Atlanta & West Point Railway; Western Railway 
of Alabama; Cleveland, Cincinnati, Chicago & St. Louis 
Railroad Company; Augusta Southern Railroad Company; 
Charleston & Western Carolina Railway Company; 
Georgia Railroad; and Macon & Birmingham Railway 
Company. 

W. A. Northcutt and N, W. Proctor for Louisville 
& Nashville Railroad Company. 

Edgar J. Rich for New York, New Haven & Hartford 
Railway Company. 

A. G. Jackson for Georgia Railroad. 


Report of the Commission. 
HARLAN, Commissioner: 

The peach crop of Georgia moves to the markets 
east of the Mississippi and north of the Ohio and Poto- 
mac rivers in refrigerator cars leased by the defendants 
for the season from the organization known as the 
Armour Car Lines. They are of modern type, 40 feet 
in exterior length, and have an interior capacity of 
1,924 cubic feet, excluding the space occupied by the 
ice bunkers at either end. The minimum weight on 
this traffic when moved in cars of that length is 22,500 
pounds, which is construed by the tariffs to mean 535 
crates weighing 42 pounds each. The question directly 
raised by the complaint is whether a minimum of that 
number of crates is a reasonable requirement to impose 
upon the traffic under the special conditions that sur- 
round it. The contention on the part of the complain- 
ants is that the crates should not exceed 448 in num- 
ber, or a minimum carload weight of 19,000 pounds. 

The usual method of loading peaches is to place 
the crates end to end in seven rows of 16 crates each, 
With strips between the rows to prevent shifting in 
transit and to provide space for the free circulation 
of air. When so loaded the seven rows in the first 
tier on the floor comprise 112 crates; when piled in 
that fashion four tiers make 448 crates; and the re- 
maining 87 crates on the fifth tier make the total of 
535 erates. The crates on the fifth tier are placed as 
hear the ice bunkers as possible, 44 being at one end 
and 43 at the other end of the car. The omission of 
the 87 erates on the top tier makes the difference 
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between the minimum carload weight of 22,500 pounds 
required in the tariffs and the carload minimum of 
19,000 pounds which the complainants claim should not 
be exceeded, 

The contention on the part of the complainants is 
that peaches come to maturity and are also marketed 
while the weather is warm, not only at the points of 
production, but at the points of consumption; that be- 
cause of the climatic conditions it is impossible thor- 
oughly and equally to refrigerate more than four tiers 
of crates, and that when five tiers are placed in the 
ear the refrigeration of the 87 crates on the top tier 
is inadequate, causing rot in those crates, which results 
in more or less injury also to the crates in the lower 
tiers. To avoid this many cars have been loaded by 
the shippers to the height of four tiers only, and on 
all such shipments, where the weight was less than 
22,500 pounds, reparation is demanded. Four tiers oc- 
cupy 55 per cent of the loading space in the car and 
reach a height of 4 feet, while five tiers, comprising 
535 crates, take a little more than 60 per cent of the 
entire space and have a height of about 5 feet. 

The crop is uncertain in quantity because of the 
liability to late frosts in the spring. In 1904 the peach 
shippers of Georgia forwarded 4,800 cars; in 1905 only 
2,103 cars went to the market; in 1906 the shipments 
rose to a total of 3,400 cars; in 1907 the movement 
dropped off to 1,821 cars on account of a frost in 
March; in 1908 there was a heavy crop, which required 
6,025 cars to move it to the markets; in 1909 there 
was a short crop and only 2,273 cars were used; and 
in 1910 Georgia raised its bumper crop and sent out 
6,300 carloads. The movement of the crop is never 
evenly distributed through the shipping season, which 
extends from early in June until late in July, but 
fluctuates from week to week, as is illustrated of record 
by the statement that during the week ending July 
9, 1910, the growers shipped out from south Georgia 
791 cars and during the following week from the same 
section forwarded 1,223 cars. To prepare for the move- 
ment experts are sent through the orchards three or 
four times before the fruit ripens, in order to look 
over the ground, confer with the shippers, and ascertain 
the probable number of cars that will be needed. But, 
notwithstanding this exercise of foresight on the part 
of the carriers, the crop is so unequal in amount and 
its ripening often so sudden, that at times during the 
past year the car supply was inadequate to move the 
shipments offered, and the shippers have accordingly 
presented their claims for damages. In other years 
many cars have been returned unused. 


The cars used in this traffic are equipped with 
ventilators, but they are seldom used, the practice 
being to forward the peaches under refrigeration, the 
cars being closed as tightly as possible. As a rule, no 
provision is made by the Georgia growers for cooling 
the fruit before it is loaded into the car. The car itself, 
having its bunkers filled with ice at the icing station 
before being set on the shipper’s track for loading, is 
cooled to some extent; but the fruit goes from the tree 
to the car within a few hours, it being apparently the 
desire of the grower to pick, pack and load during 
the working hours of one day. As a consequence, the 
fruit, picked while the atmospheric temperature ranges 
from 80 to 115 degrees, has itself a temperature, when 
delivered into the partially cooled car, of from 64 to 
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83 degrees. When the car is loaded and closed and 
delivered to the carrier for transportation the bunkers 
eontain something less than 10,000 pounds of ice of 
a temperature approximating 32 degrees, while in the 
body of the car there are from 20,000 to 23,000 pounds 
of fruit, having, as the record shows, an average 
temperature of not less than 74 Gegrees. Air currents 
are immediately set up and pass slowly down through 
the bunkers; spreading out along the bottom of the 
ear, they are supposed to rise up between and through 
the crates and back through the bunkers again, thus 
tending gradually to equalize the temperature of the 
ice and the peaches. But the car as a whole does not 
and cannot cool rapidly; and it is said that at the 
top there is always a stratum of heated, moist air 
having a temperature in the neighborhood of 80 de- 
grees when the car is first closed and seldom falling 
below 60 degrees until it has been on the road from 
24 to 48 hours. It is doubtful whether this circulation 
of air by convection is even approximately equal through- 
out the car, and it is obvious that the temperature 
and humidity which characterize the earlier hours of 
the journey to the markets do not tend to the pres- 
ervation of the fruit at its best. 

As soon as it is separated from 
ripens or decays very rapidly, 
nearly ripe they quickly pass beyond the stage of 
perfection and begin to deteriorate unless promptly 
cooled to a point just short of freezing. A delay of 
a few hours may result in a condition that no subse- 
quent cooling can repair. Cooling immediately after the 
fruit is picked serves not only to retard the accel- 
erated ripening due to the separation from the tree, but 
ehecks the development of rot and other disease. It 
is said that perfectly sound ripe peaches properly cooled 
after picking will keep well for several weeks in 
storage, the length of time depending largely upon 
the promptness and thoroughness of the cooling process. 
This is called pre-cooling, but to be effective it must 
be done at the earliest possible moment after picking. 
It is done in a cold-storage plant before loading or 
ean be done after loading by forcing very cold cur- 
rents of air through the cars. In this way the ice 
in the car is not relied on to reduce the temperature 
of the peaches, but only to keep the car cool during 
the journey. Pre-cooled to a temperature of 40 degrees 
or less, peaches under normal icing may be _ trans- 
ported with safety to any market in the United States, 
even though loaded in five full tiers. Experiments con- 
ducted in Georgia by the Agricultural Department have 
demonstrated this fact. The record, however, indicates 
that but one Georgia planter practices pre-cooling before 
offering his fruit for transportation, and he is not a 
eomplainant in this proceeding. The crop as a whole 
moves under ordinary icing. The complainants say 
that the peaches must be taken from the trees to the 
ears without previous refrigeration, and that there is 
mo other way at present to handle the crop. We are 
advised, however, that another extensive grower is in- 
stalling a pre-cooling plant for use during this season. 


Another difficulty with which the growers have to 
contend is a disease known as brown rot, which, prior 
to the last season, almost invariably infected the peach 
erop of that state. This trouble can now be avoided by the 
use of a treatment worked out by the Department of 
Agriculture. The spores of the disease are said to be 


the tree a peach 
When picked ripe or 
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transferable from a rejected to a sound peach by the 
fingers of the picker or the packer, so that even when 
the greatest care is exercised in picking, selecting and 
packing the fruit it is practically impossible to elimi- 
nate all infected peachés. And under the warm and 
moist conditions existing within the car for the first 
day or two after its transportation has commenced, these 
spores multiply rapidly and quickly infect any 
that is overripe or which has been injured to the 
extent of breaking its skin. The infection more fre 
quently appears in the loaded car in the upper layer 
of crates, whether it be the fourth or the fifth layer, 
for it is there that the comparatively high temperature 
and greatest degree of moisture are found. Because 
of brown rot and the inadequacy of refrigeration, a 
number of growers make a practice of loading only 
four tiers, or 448 crates, preferring to pay freight 
charges on five tiers, or 535 crates, in order to avoid 
the losses that they seem to think are due to the 
overloading. While it is said that many cars loaded 
to the minimum weight and even in excess of the 
minimum weight have arrived at destination in fairly 
good condition, such results, it would seem, are at: 
tributed largely to the character and condition of the 
fruit itself and to favorable weather at the time of 
loading. The general experience is that the fifth tier 
arrives in inferior condition. The planters, therefore, 
ask for a reduction in the minimum number of crates 
required in the tariffs of the defendants, not because 
it is impractical to load 535 crates in a 40-foot refrig- 
erator car, but on the ground that it is impossible to 
refrigerate that number of uncooled crates with the 
facilities now offered by the carriers. As a matter 
of fact, the refrigeration of a minimum load of 448 
crates is not perfect. The fair inference to be drawn 
from the record is that without pre-cooling entirely 
satisfactory refrigeration is only possible for the first 
and second tiers, and that from the third tier up the 
refrigeration becomes less and less adequate. 

We think the record and, more particularly, the 
investigations made by the Department of Agriculture 
indicate that peaches from this section of the country 
ought to be thoroughly pre-cooled before being offered 
for transportation. When this is done not only may 
they be moved with safety, as heretofore stated, even 
when loaded practically to the capacity of the car, 
but they will stand cold storage with some degree of 
satisfaction for several, weeks after their arrival at 
destination. When loaded in a heated condition there 
is, as we have said, a tendency to accelerated ripening 
and decay, and if any of the peaches so loaded are 
infected with brown rot, the disease rapidly spreads 
to other crates of sound peaches. If they have been 
bruised in packing or handling the deterioration is also 
very rapid. These conditions are inherent in the char- 
acter of the commodity offered for transportation. It 
is true that the defendants in their tariffs undertake 
to supply refrigeration. But this cannot be interpreted 
as an offer on their part to overcome physical con- 
ditions and characteristics that are natural to the traffic. 
Nor can it be interpreted as an assumption of the 
burden of preparing the fruit properly for shipment. 
Some responsibility rests upon the shippers to improve 
the conditions under which their traffic is offered for 
transportation. The experiments conducted show that 
this can be done to the great benefit’ of the shipper 
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and the carrier alike, and also to the benefit of the 
public. If shipped in condition to stand transportation 
well and to be put in cold storage afterward, not only 
would the peaches reach the public in prime condi- 
tion, but the glutting of the markets and the abnormally 
low prices resulting therefrom would be avoided. Brown 
rot may now be overcome, as heretofore stated, by a 
treatment recommended by the Department of Agri- 
culture, and that trouble in the shipment of peaches 
from Georgia will doubtless disappear as rapidly as 
the growers take the necessary precautions, Pre-cooling 
would largely, if not entirely, stay the accelerated 
ripening and decay that quickly follow the separation 
of the fruit from the tree if not promptly cooled. This 
precaution, prior to the loading, together with proper 
refrigeration in transit, would assure the most perfect 
transportation possible with the refrigeration devices 
now available to the carriers, and would enable the 
growers to put their fruit on the market in the best 
possible condition and to dispose of it at the best 
possible prices. It may be well here to say that through- 
out the entire record there is no suggestion of inade- 
quate or improper icing on the part of the defendants. 
The cars are repeatedly iced on the road and the 
traffic moves in special trains upon a running schedule 
of over 20 miles an hour, including stops for re-icing. 
Unfortunately, the planters or Georgia are not prepared 
at this time to pre-cool their peach shipments. It is 
dificult to see, however, how the responsibility for the 
results flowing from the failure to take these precau- 
tions can be said to rest with-the carriers. 

The real situation that seems to be presented by 
the record is that the ice in the car is not able to 
reduce the temperature of the heated mass that is 
loaded into the car with sufficient rapidity to interrupt 
the natural processes of ripening and decay. The process 
is too slow when the ice in the car is relied on both 
to reduce the temperature of the peaches and to keep 
a low temperature throughout the car during the car- 
riage. We are asked then to reduce the carload mini- 
mum for a 40-foot refrigerator car, not because it is 
impracticable to load 535 crates in such a car, but 
because it is often impossible, with the methods of 
refrigeration now available to the carriers, promptly 
and thoroughly to refrigerate that number of crates 
when not pre-cooled. The record shows that if the 
minimum carload weight is reduced to 19,000 pounds, 
which means 448 crates piled in four tiers, the refrig- 
eration would still be imperfect in many cases and 
could not be otherwise than imperfect when the fruit 
is loaded from the tree directly into the car. It is 
clear that if we should endeavor by lowering the mini- 
mum weight to meet and overcome conditions that 
inhere in the peaches when loaded in the manner now 
customary in Georgia, we should have to limit the 
load to three tiers, which would mean a carload mini- 
mum weight on a 40-foot car of about 15,000 or 16,000 
pounds; and at the present rate this would mean un- 
duly low car earnings. 


Some comparisons are made of record between the 
minimum weights specified in the tariffs of carriers 
moving peaches from other parts of the country, but 
we do not find them helpful in this proceeding. The 
conditions surrounding the transportation of peaches 
from California, Texas and the northern states differ 
very widely from the conditions prevailing in Georgia. 
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From the northern peach-producing regions the traffie 
moves to the large markets at Boston, New York, 
Philadelphia and Baltimore by a short haul and under 
ventilation only. Brown rot is practically unknown orm 
the Pacific Coast and each peach shipped from Cali- 
fornia is separately wrapped in tissue paper. California 
peaches are also picked green or “hard ripe.” More 
over, there are some pre-cooling plants in that state 
and when these are not available the growers take 
advantage of the difference of 15 to 20 degrees in the 
day and night temperatures, and allow their fruit te 
cool by exposure to the night air before it is loaded. 
It is said that this is more effective than the cooling 
resulting from a day or two in the car under refrig- 
eration, Moreover, within the first few hours after the 
movement commences the trains must climb the west- 
ern slope of the Sierra Mountains and, the ventilators 
having been opened, the peaches thus get the advantage 
of the lower temperature of those altitudes. None of 
these conditions exist in Georgia. The fruit is picked 
when ripe or nearly so; the peaches are not wrapped 
in paper, and much damage has resulted from brown 
rot. There are no lofty ranges of mountains to climb 
nor is advantage taken of such difference as exists 
between the day and night temperatures. The minimum 
carload weight on peaches-shipped from California is 
24,000 pounds. It is said that peaches move from Texas 
points under a minimum weight of 20,000 pounds, but 
the general conditions that surround the traffic are not 
sufficiently explained of record to enable us to draw 
any strong and clear inferences from that fact with 
respect to the reasonableness of the minimum weights 
under which the traffic moves from Georgia. 

In several formal cases the Commission has had 
occasion to consider the rates and minimum carload 
weights under which peaches are shipped from Georgia 
to the northern markets. As long ago as June, 1904, 
the matter was examined in some detail, and it will 
be instructive to read in this connection the report of 
the Commission then announced in Georgia Peach Grow- 
ers’ Asso. vs. A. C. L. R. R. Co., 10 I. C. C, Rep, 266, 
267, 268. It explains much of interest in connection 
with the growing of peaches in Georgia, and discusses 
at some length and in detail the extent and character 
of the expedited service of the carriers in moving the 
fruit to the markets. In June, 1907, a very exhaustive 
rehearing of the whole subject was had in Waxelbaum 
& Ce: ve; A. GL RB KR. Co, 18 £. C. Cu Rep. 198. 
In disposing of that case a very earnest effort was 
made to adjust the carload earnings on a basis that 
was fair to the carriers, to the shippers, and to the 
public. The minimum carload weight is a factor in 
the carload rate and, in connection with the rate per 
100 pounds, determines the carload earnings. Any re 
duction in the minimum weight without an increase in 
the rate per 100 pounds would therefore reduce the 
carload earnings of the carrier and would be equivalent 
to a reduction in the rate itself. Kansas City Hay 
Dealers’ Asso. vs. M. P. Ry. Co., 14 I. C. C. Rep., 603. 
The charges and general regulations now controlling 
the movement from Georgia, and particularly the rates, 
carload minimum weights, and refrigeration charges, 
are in substantial accordance with our findings in 
Waxelbaum & Co. vs. A. C. L. R. R. Co., supra; and 
nothing appears of record here that has served to con 
vince us that any change in the minimum carload 
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weights is reasonably required Of the carriers at the 
present time, 


In accordance with these conclusions. an order will 
be entered dismissing the complaint. 


Cement Rate Found Excessive 


OPINION NO. 1553 





No. 2909. 
(20 I. C. C. Rep., 640.) 
ALPHA PORTLAND CEMENT COMPANY 
Vs. 
PENNSYLVANIA RAILROAD COMPANY ET AL. 
Submitted: October 17, 1910. Decided May 1, 1911. 


Upon the facts disclosed by the record; Held, that a joint rate 
of $2.75 per ton was not lawfully applicable to complainant’s 
shipments of cement from Martins Creek, Pa., to Elizabeth 
City, N. C.; but that upon the shipment of February 28, 
1908, a combination of intermediate rates amounting to 


$2.75 per ton was applicable, and as to shipment of March 
6, 1908, the joint rate of $3.25 per ton was unreasonable so 
far as it exceeded said combination. Reparation awarded. ; 


Louis H. Porter and William C. Dodge for com- 
plainant, 


Henry Wolf Biklé for defendants. 


Report of the Commission. 
BY THE COMMISSION: 

The complainant is engaged in the manufacture and 
shipment of cement from Martins Creek, Pa., and Alpha, 
N. J.,and has its general office at Easton, Pa. It alleges, 
in petition, filed October 19,1909, that on February 28 and 
March 6, 1908, it made certain shipments of cement, 
weighing 228,000 pounds, from Martins Creek, Pa., to 
Elizabeth City, N. C., over the lines of the defendant 
carriers, upon which freight charges were collected at 
the rate of $3.25 per net ton; that the cement plant 
is reached by the tracks of both the Bangor & Port- 
land and the Pennsylvania railroads; that on the com- 
modities referred to the tariffs of each of the carriers 
posted at the shipping stations named a rate of $2.75 
per ton for the transportation in question. The rate 
charged is alleged to have been unjust and unreason- 
able, and reparation is asked. 


Martins Creek, Pa., is on the Lehigh & New Eng- 
land Railroad and the Bangor & Portland Railroad. At 
this point the complainant has two cement mills, which 
at time of shipment were reached directly by the 
tracks of the Bangor & Portland Railroad and Lehigh 
& New England Railroad. The Pennsylvania Railroad 
has, at a point across the Delaware River in New 
Jersey, a station named Martins Creek, N. J. Between 
these two points a bridge spans the Delaware River. 
By a spur track over this bridge the Pennsylvania 
Railroad also reaches the complainant’s mills at Mar- 
tins Creek, Pa., and for purpose of interchanging freight 
traffic makes connection with the carriers named. 


For some years prior to the time the shipments 
moved, and until September 29, 1908, the Bangor & 
Portland Railroad published a rate of $2.75 per net ton 
on cement in carloads from Martins Creek, Pa., to 
Elizabeth City, N. C. This rate was applicable to 
traffic delivered to the Bangor & Portland at com- 
plainant’s mills at Martins Creek, Pa., and the route 
of movement via connecting lines was over the Penn- 
sylvania Railroad and New York, Philadelphia & Nor- 
folk Railroad to Norfolk, thence via the Norfolk & 
Southern Railroad to Elizabeth City. By formal con- 
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currences the carriers last named were bound to par. 
ticipation in the rates named in the Bangor & Portland 
tariff. 

Contemporaneously, and up to January 30, 1908, the 
Pennsylvania Railroad published and filed tariffs naming 
rate of $2.75 from Martins Creek, N. J., to Elizabeth 
City. A new tariff filed with the Commission, effective 
on this latter date, advanced the rate to $3.25 per ton. 
A supplement to this tariff, effective March 2, 1908, 
provided that the name of the shipping station, Martins 
Creek, N. J., as shown in oriignal tariff, should read 
Martins Creek, Pa., but neither the tariff advancing 
the rate nor the supplement changing the name of the 
station, as it appears, was posted at the station at 
Martins Creek, Pa,, until March 8, 1908, two days after 
the last of the shipments in question had moved. 

The gravamen of the complaint is that by failure 
to post its later tariff at Martins Creek, Pa., the Penn- 
sylvania Railroad misled the complainant to its damage; 
that had the Pennsylvania duly posted its schedule at 
the latter station, complainant would have been advised 
of the higher rates applicable on traffic delivered direct 
to the Pennsylvania, and would have delivered the 
shipments to the Bangor & Portland, which road, after 
performing only a switching service, would have turned 
the shipments over to the Pennsylvania for transporta- 
tion over its line and connections to Elizabeth City; 
that by thus making the Bangor & Portland the initial 
carrier, complainant would have been entitled to the 
rate of $2.75, published by this carrier, notwithstanding 
the route of the Pennsylvania and its connections, over 
which the rate was $3.25 from Martins’ Creek, N. J, 
to Elizabeth City, was wholly included in the route 
as to which the Bangor & Portland was the initial 
carrier and via which, as before stated, the rate from 
Martins Creek, Pa., was only $2.75. 


The two bills of lading covering the shipments in 
question were each issued at the New Jersey station 
and signed: by the agent resident there. In the space 
provided for the rate is inserted “2.75,” apparently 
in the handwriting of the party who made out the 
bill of lading. The waybills and the clerical work in 
connection with the handling and dispatching of these 
shipments were apparently all done at the New Jersey 
station. Our information is that the New Jersey sta- 
tion is in fact the executive office in which is per- 
formed all the clerical work and accounting incident 
to business originating at, or destined to, the Penn- 
sylvania station; that the latter is a non-agency Sta- 
tion and has no facilities for handling less-than-carload 
traffic; that the only facility for handling carload traffic 
is the individual siding extending to the mills of com- 
plainant, with whom arrangements must be made by 
any other shipper who may desire to have shipments 
delivered on, or forwarded from, the Pennsylvania side. 

From an examination of the tariffs on file with the 
Commission, it does not appear that the Pennsylvania 
Railroad, prior to March 2, 1908, had ever published 
any rates from Martins Creek, Pa., to Elizabeth City, 
N. C., although, as a matter of fact, it did publish 
rates from Martins Creek, Pa, to other points. There 
was no switching or terminal tariff between the two 
stations applicable to the movement of shipments ot 
cement. The taking of the cars of complainant from 
the Pennsylvania to the New Jersey side, or, in other 
words, the application from Martins Creek, Pa., of rates 
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published and applicable only from Martins Creek, N. J., 
was without legal authority until on March 2, 1908, 
when by supplement referred to the application was 
made from the Pennsylvania station. 

It appears, however, that since November 1, 1907, 
the Pennsylvania Railroad has maintained a rate of 
$2 per ton from Martins Creek, Pa., to Norfolk, Va.; 
and from November 1, 1906, to June 30, 1910, the Nor- 
folk & Southern published a rate of 75 cents per ton 
from Norfolk to Elizabeth City. Therefore, when the 
first shipment moved on February 28, 1908, inasmuch 
as defendants had no joint rate lawfully applicable 
from Martins Creek, Pa., to Elizabeth City, it was their 
duty to apply the lowest combination of intermediate 
rates, which was $2.75; and it follows that the applica- 
tion of the $3.25 rate amounted to an overcharge of 
50 cents per ton. When the second shipment. moved, 
on March 6, 1908, the rate of $3.25 from Martins Creek, 
Pa., had been published and filed with the Commission, 
although not posted at the station. But the combination 
on Norfolk was still in effect, and as to this shipment 
we find that the rate of $3.25 was unreasonable to 
the extent it exceeded the combination of jntermediate 
rates, amounting to $2.75, It follows that complainant 
is entitled to reparation in the sum of $57, with in- 
terest from April 1, 1908. 

Effective June 30, 1910, the rate from Norfolk to 
Elizabeth City was advanced to $1 per ton, and the 
combination on Norfolk is now $3 per ton. We find 
that the joint rate of $3.25 per ton is unreasonable to 
the extent that it exceeds the combination of inter- 
mediate rates, and that for the future the joint through 
rate ought not to exceed the combination on Norfolk. 
An order will be entered in accordance with the fore- 
going conclusions. 





ORDER. 


At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D.. C., 
on the Ist day of May, A. D. 1911. 

Present: Judson C. Clements, Charles A. Prouty, 
Franklin K. Lane, Edgar E. Clark, James S. Harlan, 
Charles C. McChord, Balthasar H, Meyer, Cominissioners. 


No. 2909. 
ALPHA PORTLAND CEMENT COMPANY 
Vs. 


THE PENNSYLVANIA RAILROAD COMPANY; NEW 
YORK, PHILADELPHIA & NORFOLK RAILROAD 
COMPANY; NORFOLK & SOUTHERN RAILWAY 
COMPANY; AND H. K. WALCOTT AND HUGH 
M. KERR, RECEIVERS THEREOF. 


This case being at issue upon complaint and an- 
swers on file, and having been duly heard and sub- 
mitted by the parties, and full investigation of the 
matters and things involved having been had, and the 
Commission having, on the date hereof, made and filed 
a report containing its findings of fact and conclusions 
thereon, which said report is hereby referred to and 
made a part hereof: 

It is ordered, That the above-named defendants be, 
and they are hereby, authorized and directed, on o1 
before the 15th day of July, 1911, to pay unto com- 
plainant, Alpha Portland Cement Company, the sum of 
$57, with interest thereon at the rate of 6 per cent 
per annum from April 1, 1908, as reparation for an 
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unreasonable rate charged for the transportation of ce1- 
tain carload shipments of cement from Martins Creek, 
Pa., to Elizabeth City, N. C., which said rate has been 
found by the Commission to have been unreasonable, 
as more fully and at large appears in and by said report. 

It is further ordered, That said defendants be, aud 
they are hereby, notified and required, on or before the 
15th day of July, 1911, to cease and desist, and for a 
period of two years thereafter to abstain, from charging, 
demanding, collecting, or receiving their present rate 
for the transportation of cement in carloads from Mar- 
tins Creek, Pa., to Elizabeth City, N. C., which said 
rate has been found by the Commission in its said 
report to have been unreasonable. . 

And it is further ordered, That said defendants be, 
and they are hereby, notified and required to establish, 
on or before the 15th day of July, 1911, and for a 
period of two years thereatfer to maintain, and apply 
to the transportation of cement in carloads from Mar- 
tins Creek, Pa., to Elizabeth City, N. C., a ‘rate not in 
excess of the sum of the intermediate rates contem- 
poraneously applicable to the transportation of cement 
in carloads from Martins Creek, Pa., to Norfolk, Va., 
and from said Norfolk to Elizabeth City, N. C. 


Petroleum Rate Not Unreasonable 


OPINION NO. 1556 
No. 3528. 
(20 I. C. C. Rep., 649.) 
NATIONAL REFINING COMPANY 
vs, 

CLEVELAND, CINCINNATI, CHICAGO & ST. LOUIS 

RAILWAY COMPANY. 

Submitted April 7, 1911. Decided May 1, 1911. 


Rate of 13% cents on petroleum and its products from Flat 
Rock, Ill., to Findlay, Ohio, not found to be unreasonable. 


C. D. Chamberlain for complainant. 
O, E. Butterfield for defendant. 


Report of the Commission. 
BY THE COMMISSION: 


Complainant is a corporation engaged in producing, 
refining and selling oil. One of its refineries is at 
Findlay, O. Its petition alleges that defendant’s rate 
of 13% cents per 100 pounds for the transportation of 
crude petroleum in carloads from Flat Rock, Ill, to 
Findlay is unreasonable, and asks for the establishment 
of a rate of 10 cents in lieu thereof. 

Until about a year ago complainant drew its supply 
of crude petroleum for its Findlay refinery from nearby 
Ohio oil fields. The approaching exhaustion of this 
supply induced it to purchase and develop oil wells at 
Flat Rock and Lawrenceville, Ill., points on defendant’s 
Cairo branch about 165 miles northeast of Cairo. As 
one of the reasons for seeking a reduction of the 13%- 
cent rate to Findlay, complainant asserts that in view 
of the exhaustion of the nearby oil fields and the con- 
sequent necessity of going farther afield for its supply 
of crude oil, it is unable to ship its crude material 
from Flat Rock to Findlay and sell the refined product 
in competition with other refineries. But this situation 
furnishes no ground for the reduction of a rate if it 
be reasonable. The exhaustion of the supply of raw 
material near at hand must sooner or later be experi- 
enced by every manufacturing enterprise of this nature, 
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and no legal obligation rests upon the carrier to counter- 
act a result of natural conditions by a reduction of 
its freight rates. 


Complainant also contends that a rate lower than 
13% cents, which applies to petroleum and its products, 
should be established for the carriage of crude pe- 
troleum in accordance with the general rule that raw 
material should be carried at a lower rate than its 
finished product. This is a well-established theory of 
rate-making and has been generally approved by the 
Commission; but there are exceptions to it, a well- 
known instance being that of the rates on wheat and 
flour, which commodities, because of commercial con- 
ditions, are ordinarily carried at the same rate. For 
many years in Official ‘classification territory petroleum 
and its products have been given the same rates. Al- 
though refined oil is more valuable than crude pe- 
troleum, there are a number of by-products of petroleum 
which are of small value, and we are not now prepared 
to say that, on the whole, the practice of charging 
the same rate on petroleum and its products is im- 
proper. This argument is used by complainant for the 
purpose of supporting its contention for a reduction 
in the single rate here involved; but the announcement 
of such a principle would be of far-reaching effect, and 
we do not feel justified in deciding so important a 
matter upon the small amount of evidence which is 
now before us. If determination of that question be- 
comes necessary, the Commission ought to be informed 
of the probable effect upon the business of oil pvro- 
ducers generally, and to have some knowledge of its 
result with respect to the revenues of the carriers. 
Moreover, so far as the present record is concerned, 
if we were to apply the general rule urged by com- 
plainant, we would be unable to say whether the rate 
upon the product should be increased or the rate upon 
the crude oil reduced, 


Having considered the two general arguments on 
behalf of complainant, it remains to be determined 
whether the rate of 13% cents is unreasonable. Com- 
plainant has introduced in evidence rates from the Law- 
renceville field to various competing points, and as 
these points have been selected by complainant they 
may fairly be used as a basis of comparison. The 
following table shows a number of the rates to which 
attention is called by complainant: 


Rate Rate 

per 100 per ton 

Distance. pounds. per mile. 

From Lawrenceville, Ill., to— Miles Cents. Mills. 
EE ery Waray ee 357 13.5 7.56 
ee, SE EA SS RIE i 239 10.0 8.37 
a die. daa onan wabragiitibornaatin 169 6.4 7.60 
pe RR ae Ae 165 6.5 7.88 
BN ss des web ad bia ake 210 9.0 7.57 
IUOIOGTE, ENG. 0 o.0.00.0mes aeiiscccns 136 8.5 12.50 
MUU OUUG, RINGS. ids ciwccceeeccccebe 200 9.5 9.50 
, ef ee ea eer | 12.0 9.41 
CE. “SEED dc wc una.cc.ccleecamaiee 321 13.0 8.10 


It will be observed that each of the rates above 
mentioned produces more revenue per ton per mile than 
the rate complained of in this proceeding. Considerable 
emphasis was laid by complainant upon the rate of 
10 cents to Fayette, Ky. The Fayette rate, however, 
considering the length of haul, is relatively higher than 
the Findlay rate. These comparisons furnish no basis 
for the claim that the Findlay rate is unreasonably high. 

In National Petroleum Asso. vs. A. A. R. R. Co., 
14 I. C. C. Rep., 272, we found that rates upon pe- 
troleum and its products in carloads within Central 
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Freight Association territory are uniformly 90 per cent 
of the fifth class rates, and suggested that the same 
basis of rates should be adopted in trunk line territory 
as to points where such rates had not been published. 
The fifth class rate from Flat Rock to Findlay is i7 
cents, and 90 per cent of that rate is 15.3 cents, while 
the petroleum rate is 13% cents. It therefore appears 
that the rate in controversy fs materially less than the 
basis of rates which was, in a general way, approved 
by the Commission in the case above cited. 


Upon consideration of all the facts disclosed by our 
investigation we are not convinced that the rate com- 
plained of is unreasonable. It follows that the com- 
plaint must be dismissed, and it will be so ordered. 


— 


Discrimination in Telephone Service 
OPINION NO. 1549 
No. 3596. 
(20 I, C. C. Rep., 614.) 
WILLIAM D. SHOEMAKER 
P vs. 
CHESAPEAKE & POTOMAC TELEPHONE COMPANY. 


Submitted March 18, 1911. Decided April 3, 1911. 


1. As between subscribers to a telephone service who are simi- 
larly situated, nothing but a difference in the service 
rendered or facilities furnished can justify a difference 
in the charges exacted. 

° 


2. The fact that a few subscribers connected with a new ex- 
change were previously connecte@ with another exchange 
which was abandoned by the defendant from motives of 
economy in management and efficiency of service is not 
such a dissimilarity of circumstances and conditions as to 
warrant the exaction of the current charges from a new 
subscriber while for the same service and facilities the 
old subscribers continue to pay the lower charges formerly 
exacted at the old exchange. 

a 


3. The contracts between such old subscribers and the de- 
fendant, even though valid when made, can not, after 
Congress has undertaken to regulate the rates and prac- 
tices of telephone companies, be accepted as now justifying 
different charges. as between different subscribers simi- 
larly situated, such undue discriminations being forbidden 
by the act. 


William D. Shoemaker for complainant in person. 
Bernard Carter & Sons for defendant. 


Report of the Commission. 
HARLAN, Commissioner: 
The act of June 18, 1910, extended the provisions 
of the act to regulate commerce to— 


telegraph, telephone, and cable companies (whether wire or 
wireless) engaged in sending messages from one,State, Territory, 
or District of the United States to any other State, Territory, 
or District of the United States; 

and such companies are declared by the amended act 
to be common carriers within the meaning and pur 
poses of its provisions. This complaint is the first 
application to the Commission for the exercise of its 
newly conferred jurisdiction over that kind of inter- 
state commerce and over the carriers that participate 
in it. 

The petitioner lives in Montgomery County, in the 
state of Maryland, at place called Drummond, which 
is within the municipal boundaries of what is referred 
to on the record as the district of Bethesda. He has 
called upon .the defendant to install a telephone at 
his residence, so that he may have the benefit of the 
service that the defendant is offering to the general 
public. The defendant is entirely willing that the 
petitioner shall become a subscriber to its service and, 
as a preliminary to the establishment of that relation 
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with him, has tendered for his signature a service con- 
tract, embodying the terms and conditions upon which 
all contracts are now being made by the defendant 
with new subscribers. But the complainant has de- 
clined to execute the agreement, and alleges that the 


defendant unlawfully discriminates against him when 
it refuses to install its service at his residence on the 
same terms that it now exacts from some of its sub- 


scribers who, as the complainant asserts, are similarly 
situated. 

In order fully to understand the point in contro- 
versy, it becomes necessary to state the history of the 
service that the defendant extends to residents of the 
place where the complainant lives. 

On or about August 1, 1902, the defendant estab- 
lished a small office in Montgomery County, in the 
state of Maryland, at a point about one mile north 
of the boundary line separating that state from the 
District of Columbia. This exchange was intended to 
serve the adjacent localities in Maryland and persons 
residing just across the line in the District of Columbia, 
The charges demanded were $24 a year for a direct 
or private line with an unlimited service, and $18 
a year for a so-called four-party line with a similar 
service. It was called the Somerset Heights exchange, 
and was, of course, connected with the other exchanges 
operated by the defendant, thus enabling the _ sub- 
scribers to reach all persons in the District of Colum- 
bia served by telephone. The subscribers, whether re- 
siding in Maryland or across the line in the District 
of Columbia, were required, however, in addition to 
the annual charges above mentioned, to pay a toll 
charge of 10 cents on each call to a subscriber to the 
defendant’s service residing in the District of Columbia 
and not directly connected with the Somerset exchange; 
a similar toll charge was made for each call through 
an exchange in the District of Columbia to a sub- 
scriber to the Somerset exchange. 


In consequence of the growth of the Somerset ex- 
change and of the number of residents in the District 
of Columbia that were connected with it, the defend- 
ant deemed it expedient, in November, 1905, to remove 
the exchange to a point in the District of Columbia 
on the Tenleytown Road. Upon the completion of the 
new office, known as the Chevy Chase exchange, the 
Somerset office was abandoned and the telephones of 
all its subscribers were connected with the new office. 
The installation of the new exchange was followed 
by some changes in the charges for the service. From 
the old Somerset subscribers who were transferred to 
the new exchange the defendant continued to exact 
the old Somerset rates; it appears also that a few new 
contracts were made with new subscribers residing 
in the district of Bethesda on the basis of the rates 
formerly demanded of subscribers connected with the 
Somerset exchange. All the old subscribers livirg in 
Maryland, as well as those residing across the line in 
the District, were still required to pay the 10-cent 
toll on all messages to subscribers in the District of 
Columbia not directly connected with the Chevy Chase 
exchange, but tolls were no longer charged on mes- 
Sages from the city of Washington to subscribers con- 
nected with the Chevy Chase exchange. In other words, 
all the subscribers to the old Somerset exchange, in- 
cluding those residing within the District of Columbia, 
besides getting the benefit without any additional charge 
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of the more extended service offered by the Chevy 
Chase exchange, were also given the right to receive 
messages through other exchanges in the city of Wash- 
ington free of toll charges. But, with the few ex- 
ceptions mentioned, all new subscribers to the Chevy 
Chase exchange were required to pay to the defendant 
the regular District of Columbia rates, which are here- 
inafter explained in detail. 

The growth of the new exchange at Chevy Chase 
and other conditions tending to economy and _ con- 
venience in management led the defendant in June, 
1908, to abandon that exchange also and to establish 
another exchange about half a mile farther south in 
the city of Washington. This is called the Cleveland 
exchange. All subscribers to the original Somerset 
and Chevy Chase exchanges, together with some 200 
subscribers formerly connected with what is known as 
the West Washington exchange, were transferred to 
this new exchange. Again the service offered by the 
defendant was much extended by reason of the much 
larger number of subscribers connected with the new 
exchange; but, again, no additional charges were ex- 
acted from the original subscribers to the Somerset 
exchange, or from the new subscribers in the Bethesda 
district that were later attached to the Chevy Chase 
exchange on the basis of the original Somerset con- 
tracts, All other subscribers to the new Cleveland 
exchange are required to pay the regular District of 
Columbia rates as follows: For a direct line and an 
unlimited service, $48 per year; for a direct line and 
600 calls- during the year $39, additional calls being 
paid for at the rate of 5 cents each; and for a four- 
party line service, entitling the subscriber to 600 calls, 
$36 per year, with the same provision for extra calls. 
To some ten old subscribers residing just across the 
line in the District of Columbia, and formerly con- 
nected with the old Somerset exchange, and 27 old 
subscribers residing in Maryland who were formerly 
connected either with the old Somerset exchange or 
with the subsequently established Chevy Chase ex- 
change, the defendant’s service is furnished through 
the new exchange, as heretofore explained, on the basis 
of the old contracts. 

It was after the installation of the new Cleveland 
exchange and after both the Somerset and the Chevy 
Chase exchanges had been abandoned that the com- 
plainant entered into negotiations with the defendant 
for the installation of a telephone in his residence 
at Drummond. Being a new subscriber, the defendant 
demanded for the service the District of Columbia 
rates. He declined to execute the contract and insisted 
on one in the form originally in use when the Somerset 
exchange was in operation. As a matter of fact it 
was beyond the power of the telephone company to 
enter into sueh an agreement for the reason that it 
now has no exchange at Somerset; nor can it offer 
the complainant a contract in the form offered to 
subscribers when the Chevy Chase exchange was in 
operation, for that exchange also has been abandoned. 
All the defendant can do for the complainant is to 
install a telephone at his residence and connect it 
with the new Cleveland exchange. This is what it is 
willing to do, and this is what the complainant desires. 
But for such a connection and such a service the 
defendant demands the rates current in the District 
of Columbia and now required by it of all new sub- 
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seribers to the Cleveland exchange, whether residing 
in the city of Washington or in the district of Bethesda. 
The complainant, on the other hand, is willing to pay 
for the service only on the basis of the original 
Somerset contracts. As some 37 of his immediate 
neighbors are now getting the more extended service 
through the Cleveland exchange on the basis of their 
original Somerset contracts, he demands the same 
service on the same terms, on the ground that he is 
similarly situated; and he contends that the refusal 
of the defendant to give him the service on that basis 
is an undue and unlawful discrimination against him. 

The explanation of the situation made by the de- 
fendant is that is has been its policy whenever it 
becomes necessary to transfer subscribers from one 
exchange to another, where a higher charge is exacted, 
to continue to recognize its contracts with the old 
subscribers until they are eliminated gradually through 
the voluntary discontinuance of the service, change of 
locality, or a demand for a higher grade of service. 
That has been its position with respect to the remain- 
ing 37 original subscribers to the old Somerset ex- 
change. Having abandoned that exchange for its own 
convenience it has not desired, as we understand the 
record, to impose higher charges on these old sub- 
scribers, notwithstanding the enlargement of the serv- 
ice that they enjoy through the new exchange. The 
defendant points out that since the opening of the 
Cleveland exchange 189 new subscribers residing in 
Maryland have been added to it, all of whom pay the 
going rates for the District of Columbia. 


On these facts the defendant submits for the de- 
cision of the Commission the question whether it may 
lawfully continue the service through the Cleveland 
exchange to the 37 original subscribers to the Somerset 
exchange on the original terms then enjoyed by them, 
or whether it must now require them to pay the going 
rates exacted of ail other subscribers to the Cleveland 
exchange. In this connection we are advised that it 
is quite generally the practice of telephone companies 
throughout the country to deal with old subscribers in 
this way under similar circumstances, 


It has been said not infrequently that the national 
legislation to regulate and control interstate traffic 
has resulted in largely increasing the revenues of the 
carriers. In some respects this is true. A_ railroad 
official competent to make an estimate has expressed 
the opinion that the provision in the law forbidding 
carriers to issue free interstate passes, except in certain 
specified cases, has had the effect of adding many mil- 
lions of dollars a year to their revenue. Some millions 
of dollars are also doubtless saved to the carriers 
annually by reason of the provisions in the amended 
act and the accompanying legislation looking to the 
suppression of rebates. Moreover, their annual reve- 
nues are no longer diminished by reason of the unlaw- 
ful discriminations and preferences formerly more or 
less generally practiced by carriers, but now in large 
measure abandoned in connection with interstate traffic, 
because of the powers lodged in the Commission to 
enforce redress and secure punishment in such cases. 

The conditions under which interstate traffic is 


now conducted are thought to be fairly clean and free 
from such practices, and to the extent that this is 
true the revenues of interstate carriers have neces- 
sarily been augmented. 


In using its powers to bring 
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about a better observance of the law, the activities 
of the Commission have therefore resulted to some 
extent in increasing the revenues of railroad compunies, 
And much remains to be done in the way of readjust- 
ing the practices of carriers that will further augment 
their earnings. Recent examinations by this Commis. 
sion of the accounts and records of certain lines haye 
disclosed the fact that while there is now a more or 
less general obedience of the provisions of law for. 
bidding the use of free interstate transportation except 
in the special cases enumerated in the act, free state 


passes are nevertheless still issued by many carriers 
and to an extent and under conditions that shock the 
moral sense. The report shows not only that many 
state and federal judges, state and national legislators, 
marshals and sheriffs, mayors and postmasters, alder- 
men and county commissioners, and officials of other 
classes, as well as large interstate and state shippers, 


are regularly supplied by some interstate carriers with 
free state transportation, but that such officials, ship 
pers and others do not hesitate in many 
request, and sometimes to demand, personal favors of 
that kind. The examinations also reveal the fact that 
state passes are not infrequently used on _ interstate 
journeys. Such violations of law are said by railroad 
officials to be difficult to detect and prevent; some 
difficulties are also involved when it becomes necessary 
to make proof of them. But the abandonment by car- 


cases to 


riers of the practice of giving special favors and 
privileges of that kind would add largely to their reve- 
nues. There are also other ways not necessary here 
to describe by which carriers in connection with trans- 
portation within the boundaries of a state not only 
wrongfully impair their revenues, but in principle vio- 
late the provisions that govern interstate traffic. One 


instance has come to our attention, and there are 
doubtless others, where a large interstate shipper, by 
threatening to withdraw its interstate traffic from an 
interstate carrier and give it to another line, induced 
the carrier to make unduly low rates on its extensive 
movements within a state. Much progress has been 
made, so far as interstate commerce is concerned and 
also in many of the states, in eliminating these evils: 
but, as we have indicated, ways still remain by which 
specially favored shippers may and do receive special 
advantages and privileges at the hands of carriers in 
connection with their state as well as their interstate 
traffic. These abuses are practiced to the disadvantage 
of the revenues of the carriers and when corrected, 
as they will be in time, the manifest result will be 
further to augment their earnings, 

It is, however, a narrow view of the matter to 
test the value of this effort to rid interstate traffic 
of its evils and inequalities by the effect upon the 
revenues of the carriers; and those who say that such 
legislation has Served no real public interest, wholly 
overlook the moral aspects of the question. The regt- 
lation of interstate carriers by the national government 
and of state carriers by the respective state govern- 
ments involves the proposition that the construction 
and conduct of highways is essentially a matter for 
government, and not for purely private initiative. The 
general theory underlies all regulative legislation wit! 
respect to transportation. While a ‘railway compa!) 
is a person within the fourteenth amendment and its 
property private property to a well-defined extent, and 
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as such entitled to the same protection that is ac- 
corded to other private property, it is equally well 
understood that the railroads are carrying on a public 
function and are operating highways for the public 
and are therefore subject to public regulation. This 
being the case, it is in the highest sense the duty of 
government to assure to all the right to use such high- 
ways on just terms and, what is still more important, 
on egual terms. And this assurance is made effective 
only by the strict suppression of unlawful discrimina- 
tions and preferences and special favors and privileges, 
regardless of the effect upon the revenues of the car- 
riers. There is the further consideration that any in- 
crease in the revenues of carriers resuiting from such 
efforts to enforce the law accrues also to the benefit 
of the general public, in that increased revenues enable 
the carriers to make larger expenditures looking to 
greater efficiency and more satisfactory service,. and 
tend also to a reduction in rates and likewise enable 
the carriers to. meet the rate reductions required by 
our orders, which during the past few years have been 
substantial both in number and extent, as the careful 
observer will not have failed to note. 

These remarks are no less applicable to telephone 
and telegraph companies that serve the general public 
as common carriers. They are suggested by the fact 
that the case here before us, which seems to be alto- 
gether free from the element of intentional wrong, 
when disposed of according to the principles that under- 
lie the law, will probably result in increasing the 
revenues of the defendant without being of any ad- 
vantage to the complainant, except as the enforcement 
of the principles of equality and common right in the 
transactions between a public servant and the public 
is of fundamental advantage to all and therefore to 
him. Moreover, those principles, when applied through- 
out the country, as necessarily they must be, may 
result in a more or less substantial addition to the 
revenues of other telephone companies that have been 
dealing with their old subscribers in the same way. 
For that reason we have thought it well to make some 
observations of this nature, particularly in view of 
the fact, as we have had frequent occasion to observe, 
that some carriers, when correcting, under the com- 
pulsion of our orders, preferences and discriminations 
that ought voluntarily to have been corrected without 
waiting for an order, are in the habit, when explaining 
their course to the favored shippers, of attributing 
the withdrawal of their special advantages and privi- 
leges to the intermeddling of the Commission rather 
than to the law itself and the principles of equality 
and fairness that it enforces. 


Coming now to the merits of the question, it ap- 
pears that this is in no sense a rate case and does 
nor present any rate question for examination. The 
complainant does not allege that the current charges 
for the different grades of service offered and rendered 
to the public by the defendant througn its Cleveland 
exchange or elsewhere are unreasonable. What the 
complainant contends is that the defendant cannot law- 
fully demand the current rates of him while at the 
Same time collecting less than the current rates from 
some of his friends and neighbors at Drummond for 
precisely the same service. Some of his neighbors pay 
the current rates; the few others heretofore alluded 
to pay less than the current rates. He and the latter 
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are similarly situated in all respects. The only dif- 
ference between them is that some years ago they 
were subscribers to the Somerset exchange, It is 
obvious, however, that this is not a dissimilarity of 
circumstances and conditions upon which the defend- 
ant may lawfully base a difference in charges. The 
fact that they had been subscribers to an exchange since 
abandoned does not affect either the nature or the extent of 
the service that they now receive through the new exchange. 
What the complainant wishes is the same service and 
the same facilities, and what he demands is that there 
shall be exacted of him no higher basis of charges 
than are exacted at the same time from any of his 
neighbors. Although he may find that he has not en- 
deared himself to his neighbors by presenting this 
matter to our attention, the complainant’s attitude is 
entirely sound. The law expressly assures to him 
equality in rates and service at the hands of the de- 
fendant, and in standing upon his rights his complaint 
when properly considered makes for ultimate justice 
and is therefore a public service. The motives of the 
defendant in giving its service to the old Somerset 
subscribers at the old rates may perhaps readily be 
understood, but now that it has been brought within 
the provisions of an act that forbids preferences and 
discriminations, it is manifest that the defendant can- 
not continue to demand of some residents in the dis- 
trict of Bethesda more than it demands for the same 
service rendered to others similarly situated. That its 
course of dealing, as between the old Somerset sub- 
scribers and the new subscribers to the Cleveland 
exchange in the district of Bethesda, has now become 
unlawful under the act seems so clear as not even to 
admit of discussion. Being a public servant, subject 
to the provisions of a law that forbids undue pref- 
erences and unjust discriminations on any grounds 
whatsoever, it is manifest that nothing but a difference 
in the service rendered or in the facilities furnished 
will justify any difference in the charges exacted, and 
that the defendant’s demand upon the complainant for 
greater compensation for the same service and facilities 
subjects him to a discrimination that is undue and 
unjust. 


It is not altogether clear from the record whether 
the contracts between the 37 old subscribers to the 
Somerset exchange are living contracts in the sense 
that they provide a term of years, not yet expired, 
during which the subscribers were to be entitled to the 
old rates in force at the Somerset exchange when the 
contracts were executed. But, whatever may be the 
fact in that regard, the contracts, now that the Congress 
has undertaken to regulate the rates 
of interstate telephone 


and practices 
companies cannot justify a 
violation by the defendant of the provisions in the act 
forbidding unjust preferences and undue discriminations. 
This point was conclusively settled in Armour Packing 


Co. vs. U. S., 209 U. S., 56, 81, where the court points 
out that— 


There is no provision excepting special contracts from the 
operation of the law. One rate is to be charged, and that the 
one fixed and published in the manner pointed out in the 
statute, and subject to change in the only way open by the 
statute. 


The suggestion that an act of Congress which 
renders a previously valid agreement unenforceable. or 
that impairs its value is subject to constitutional ob- 
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jections is fully met in L, & N. R. R. Co. vs. Motley, 
219 U. S., 467, where the court says: 


That the exercise of such power may be hampered or re- 
stricted to any extent by contracts previously made between 
individuals or corporations is inconceivable. The framers of 
the constitution never intended any such state of things to 
exist. 

And again, after citing numerous authorities, the court 
says: 

They support the view that, as the contract in question 
would have been illegal if made after the passage of the com- 
merce act, it cannot now be enferced against the railroad 
company even though valid when made. If that.principle be 
not sound, the result would be that individuals and corporations 
could, by contracts between themselves, in anticipation of 
legislation, render of no avail the exercise by Congress, te the 
full extent authorized by the constitution, of its power to regu- 
late commerce. No power of Congress can be thus restricted. 
The mischiefs that would result from a different interpretation 
of the constitution will be readily perceived. 

From the beginning this has been the construction 
placed by the Commission upon the provisions of the 
act in their relation to previously executed contracts 
that were valid when made. It follows, therefore, what- 
ever may be their terms, either in regard to the 
charges to be paid or the time during which such 
charges would be exacted, that the contracts held by 
the 37 old subscribers to the Somerset exchange can- 
not now justify the defendant in demanding of the 
complainant higher charges than it demands at the 
same time -from such old subscribers, they and the 
complainant being similarly situated in all respects. 

It is understood in what has been said that there 
is no difference either in the physical service or in 
the efficiency of the service now rendered by the de: 
fendant to the old Somerset subscribers and to its 
new subscribers residing in the same locality who 
pay the current District of Columbia rates. It must 
also be understood that nothing here said relates to 
the reasonableness of the rates exacted of subscribers 
to the Cleveland exchange or of the particular sub- 
scribers that reside in the district of Bethesda. We 
deal heer only with the discrimination that has been 
pointed out. 

An order will be entered in conformity with these 
views. 


ORDER. 


At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., 
on the 3d day of April, A. D. 1911. 

Present: Judson C. Clements, Charles A. Prouty, 
Franklin K, Lane, Edgar E. Clark, James S. Harlan, 
Charles C. McChord, Balthasar H. Meyer, Commissioners. 


No. 3596. 
WILLIAM D. SHOEMAKER 
vs. 


CHESAPEAKE & POTOMAC TELEPHONE COMPANY. 


This case being at issue upon complaint and answer 
on file, and having been duly heard and submitted 
by the parties, and full investigation of the matters 
and things involved having been had, and the Com- 
mission having, on the date hereof, made and filed 
a report containing its conclusions thereon, which said 
report is made a part hereof, and having found that 
the refusal of the defendant to furnish its telephone 
service and facilities to the above-mentioned complaih- 
ant through its Cleveland exchange except at the rates 
and charges current in the District of Columbia, while 
said defendant charges and collects lower rates for 
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similar telephone service and facilities at said Cleve. 
land exchange from other subscribers similarly sity. 
ated with the complainant, unduly discriminates against 
said complainant, and unduly prefers such other gyb- 
scribers, in violation of the act to regulate commerce: 

It is ordered, That the above-named defendant be, 
and it is hereby notified and required, on or before the 
15th day of July, 1911, to cease and desist from said 
unjust discrimination. 


Carriers Guilty of Misrouting 

OPINION NO. 1560 
No, 3800 
(21 I. C. C. Rep., 14.) 
HERMAN H. HETTLER LUMBER COMPANY 
VS. 
GULF & SHIP ISLAND RAILROAD COMPANY ET AL. 
Submitted March 13, 1911. Decided May 1, 1911. 


The complainant forwarded a carload of lumber from Woolam, 
Miss., to Owensburg, Ind., over defendants’ lines and di- 
rected routing via Louisville, Ky. A combination rate of 27 
cents was applied. At the same time defendants were 
parties to a tariff naming a joint rate of 24 cents from 
Woolam to Owensburg which reserved to the carriers the 
right to route all shipments of lumber and articles taking 
the same rates, but said tariff did not specify any particular 
routes. Held, that in the absence of routing directions in 
the tariff the joint rate of 24 cents was applicable via any 
junction points of defendants’ lines, and that complainant 
was therefore overcharged to the extent of 3 cents per 100 
pounds. 

H. J. Aldworth for complainant. 
R. Walton Moore and A. P. Humburg for Gulf & 

Ship Island Railroad Company and Illinois Central Rail- 


road Company. 
Report of the Commission. 
BY THE COMMISSION: 

By petition, filed January 27, 1911, complainant al- 
leges that it was charged by defendants an unreason- 
able rate for the transportation of one carload of lumber 
from Woolam, Miss., to Owensburg, Ind. Reparation is 
asked. 

On May 21, 1910, complainant shipped over defend- 
ants’ lines from Woolam to Owensburg one carload of 
lumber, weighing 62,700 pounds, upon which defendants 
collected freight charges in the sum of $169.29 at a 
combination rate of 27 cents per 100 pounds. The 
shipper directed carriage of the lumber via Louisville, 
Ky., and the Chicago, Indianapolis & Louisville Railway. 
The car moved as routed and the rate applied was 
made up of 19 cents from Woolam to Louisville and 
8 cents from Louisville to Owensburg. Illinois Central 
Tariff, I. C. C. No. 3999, in effect when the shipment 
moved, named a joint rate of 24 cents on lumber in 
carloads from Woolam to Owensburg. The Gulf & Ship 
Island Railroad Company and Chicago, Indianapolis & 
Louisville Railway Company are parties to that tariff. 

Defendants contend that under rule 2 of said tariff 
the joint rate of 24 cents was not. applicable to the 
shipment in question, because it moved via a _ route 
over which the carriers had no agreed divisions of the 
rate. The rule referred to is in part as follows: 


These railroads reserve the right to route all shipments of 


. lumber und articles taking same rates from all stations on their 


line to all destinations when the rates published in this tariff 
are applied. There will be no objection to the shipper designat- 
ing the terminal line at final destination, and such deliveries 
will be made subject to the rules and charges published Dy 
such terminal lines and which are lawfully on file with the 
Interstate Commerce Commission. Where such terminal line i 
designated, cars should be routed when possible so as to give 
that line a haul. Care must be exercised to see that rates 
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apply by terminal line designated. Intermediate routing will not 
be observed. Agents must not sign bills of lading containing 
routing imstructions other than as authorized above. 


The contention of the defendants cannot be ad- 
The last paragraph of rule 4 of Tariff Circular 
i8-A provides: 


mitted. 


if a tariff contains no routing directions the joint rates 
shown therein are applicable between the points specified via 
e lines of any and all carriers that are parties to the tariff; 
and shipper must not be required to pay higher charges than 
those stated in the tariff because the carriers have not agreed 
divisions of rates via the junction through which the shipment 
moves. If agent of carrier bills or sends shipment via a route 
or junction point that is covered by the tariff but via which no 
division OF tne rate applies, it is tor the carriers to agree be- 


tween themselves upon the division of the rate, and the inter- 
mediate or delivering carriers may demand from the carrier 
whose agent so missends shipment their full local rates for the 
services Which they perform. (This must not be construed as 


onflicting with routing and misrouting rulings published in 
Conference Ruling Bulletins.) 

There are no routing directions in the tariff, which 
on its face established a 24-cent rate via all junctions 
of the carriers parties thereto. In this case the carriers 
did not exercise their right to route the shipment, but 
sent it forward as routed by complainant. The shipper 
was put on notice of the joint rate only and he could 
not know via which gateway divisions had been agreed 
upon. 

Under these circumstances we are of opinion that 
the rate lawfully applicable to the shipment was 24 
cents per 100 pounds, and that complainant has been 
overcharged 3 cents per 100 pounds, or $18.81, which 
should at once be refunded, with interest from June 3, 
1910. On receipt of satisfactory evidence that refund 
has been made this complaint will be dismissed. 


Rating Was Properly Applied 


OPINION NO. 1554 
No. 3172. 
(20 I, C. C, Rep., 643. 
WESTERN MANTLE COMPANY 
Vs. 
SPOKANE, PORTLAND & SEATTLE RAILWAY COM- 
PANY ET AL. 
Submitted November 8, 1910. Decided May 1, 1911. 


‘Transcontinental tariffs provided a less-than-carload rate of $3 
per 100 pounds on “dry goods, n. o. s.,"" and a like rate of 
92.20 on “netting, cotton, n. o. s.”’ Less-than-carload ship- 
ments by complainant were of knitted fabrics in tubular 
form, made wholly of cotton, for use as foundation material 


in the manufacture of gas mantles, and were not of the 
character of goods commonly known to the trade as ‘‘cotton 
netting.’’ Held, that in the absence of a provision specific- 
ally covering the commodity, the defendants properly applied 

thereto the rate on “‘dry goods, n. o. s.”’ 

A. J. Parrington for complainant. 

James B. Kerr for Spokane, Portland & Seattle Rail- 
way Company; Great Northern Railway Company, and 
Northern Pacific Railway Company. 

A. C. Spencer for Oregon Railroad & Navigation 
Company; Oregon Short Line Railroad Company; Union 
Pacific Railroad Company, and Chicago & North West- 
ern Railway Company. 


F. V. Brown for Great Northern Railway Company. 


Report of the Commission. 
BY THE COMMISSION: 

Complainant is a corporation engaged in the manu- 
facture of gas mantles at Portland, Ore. The issue in 
this proceeding is whether a rate of $3 per 100 pounds 
collected by defendants for the transportation of 17 
less-than-carload shipments of material for use in the 
manufacture of gas mantles, from Chicopee Falls and 
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Springfield, Mass., to Portland, Ore., during the years 
1908 and 1909, was lawfully applicable under the tariffs 
then in force. Complainant alleges that the shipments 
were entitled to a rate of $2.20 per 100 pounds, and 
that the rate applied was therefore unjust’ and unrea- 
sonable. Reparation is asked. 


There is a dispute between the parties as to the 
proper name or designation of the commodity shipped. 
In the freight bills it is variously designated by the 
deiivering carriers ag “knit goods,” “knit dry goods,” 
“gas-mantle fabrics,’ ‘mantle gauze,” and “dry goods.” 
In the invoices rendered by the Knit Goods Specialty 
Company, of Chicopee Falls, Mass., from which the ma- 
terial was purchased by complainant, it is uniformly de- 
scribed as “mantle fabrics.” 

The evidence is to the effect that the shipments 
consisted of cotton knit fabrics, or knitting factory 
products, which were used by complainant as foundation 
material in the manufacture of gas mantles, and were 
without commercial value for any other purpose; that 
it is made by circular knitting machines, is tubular in 
form, and is referred to in the trade generally as “knit- 
ting,” though sometimes as “netting.” It was shipped 
in mixed lots packed in, boxes or cases, partly in rolls 
or bolts of 50 to 100 yards in length, and partly in par- 
cels cut to lengths of 8 inches, 


Transcontinental Freight Bureau Tariffs I, C. C. No. 
376 and No. 890, in effect when the shipments moved, 
each named a rate from Chicopee Falls and Springfield, 
Mass., to Portland, Ore., on “netting, cotton, n. o. s., in 
boxes or bales,’ in less-than-carload lots, of $2.20 per 
100 pounds. The same tariffs named a rate on “dry 
goods, n. o. s., in bales or in cases,” in less-than-carload 
lots, of $3 per 100 pounds, and the latter rate was ap- 
plied to these shipments. 


The question to be determined is whether the ship 
ments were properly classed as “dry goods, n. o. a.,” or 
whether the rate on “netting, cotton, n. o. s.,” should 
have been applied. 

On behalf of defendants, the assistant superintend- 
ent of the transcontinental freight bureau inspection 
service testified that if the commodity had been shipped 
in yardage or full bolts there would be some doubt 
whether the rate on cotton netting, not otherwise speci- 
fied, would apply; but as it was in part cut to lengths, 
it thereby icst its identity as cotton netting, if it could 
be so termed in any event, and became a mantle founda- 
tion cut to pattern, which had been subjected to a fur- 
ther process of manufacture than cotton netting, and 
properly came within the tariff description “dry voods, 
n. o. s.”. Another witness, introduced as a dry goods ex- 
pert, testified that there is a distinction in grade be- 
tween knit goods and nettings; that the material in 
question is of the character of goods that would be 
bought and sold in the trade as knitted fabrics or cot- 
ton knit goods made on knitting machines, as distin- 
guished from cotton nettings which are made on looms. 

In our opinion the commodity shipped was not cot- 
ton netting, as that article is commonly known to the 
trade; and, as a matter of tariff interpretation, we are 
of opinion that the term “netting, cotton, n. o. s.,” is 
not properly descriptive of the shipments. In the ab- 
sence of a provision specifically covering the commodity 
it was properly classed by the carriers as “dry goods, 
n. 0. s.,” and the lawful rate was applied. 

It was contended that the rate on “dry goods, n. o.s.,” 
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was not properly indexed in the tariffs and therefore 
could not be used, We are not favorably impressed 
with this argument, as the term “dry goods” was in- 
dexed and immediately under that item in the tariff 
appeared the item “dry goods, n. o. s.” This index was 
sufficient to comply with the Commission’s rule in that 
respect. The complaint will be dismissed. 


Barrel and Keg Rate Unreasonable 


—— 


OPINION NO, 1558 
No. 3557. 
(21 I. C. C. Rep., 56.) 
PHILIP GOERRES COOPERAGE COMPANY. 
vs, 
MILWAUKEE & ST. 
COMPANY ET AL. 
Submitted December 13, 1910. Decided May 1, 1911. 


Rate-of $1.35 per 100 pounds on beer barrels and kegs from Mil- 
waukee, Wis., to Sacramento, Cal., found unreasonable so 
far as it exceeds the class-D rate of $1 per 100 pounds, which 
rate is prescribed for the future. Reparation awarded. 


CHICAGO, PAUL RAILWAY 


{ 
O. M. Rogers for complainant. 


F. G. Wright for Chicago, Milwaukee & St. Paul 
Railway Company, 

H. A. Scandrett and L. T. Wilcox for Union Pacific 
Railroad Company and Southern Pacific Company. 


‘ 


Report of the Commission. 
BY THE COMMISSION: 

The complainant, a corporation with its principal 
place of business at Milwaukee, Wis., alleges by peti- 
tion, filed September 28, 1910, that it was charged an 
unreasonable rate for the transportation of two carloads 
of new beer kegs from Milwaukee to Sacramento, Cal. 
The prayer asks reparation and the establishment of 
a reasonable rate for the future. 

The evidence shows that in March, 1909, complain- 
ant shipped a carload of now beer kegs, weighing 
29,400 pounds, and in May, 1909, another carload, 
weighing 28,600 pounds, over defendants’ lines from 
Milwaukee to Sacramento, upon which total freight 
charges were collected in the sum of $783, at a rate 
of $1.35 per 100 pounds. Complainant asserts that a 
reasonable rate for the service would have been $1 
per 100 pounds. 

At the time these shipments moved the Western 
Classification carried the following provision: 


Cooperage. Beer barrels and kegs (new), actual weight, 
minimum C L weight 20,000 pounds (subject to Rule 6-B), 


class D. 

Transcontinental freight bureau westbound tariff, 
governed by the Western Classification, names class D 
rate of $1 per 100 pounds, Milwaukee to Sacramento. 
This tariff also names a commodity rate of $1.35 per 
100 pounds, applicable between said points, in con- 
nection with an item reading as follows: 


Cooperage, n. 0. s., finished, s. u. or k. d., minimum-weight 
16,000 pounds. 

The abbreviation “N. O. S.” is defined in the tariff 
to mean “not otherwise specified in this tariff.” There 
is no other provision in the tariff relating to new beer 
barrels and kegs or to cooperage. Complainant contends 
that, in view of the tariff situation so described, the 
class rate of $1 was lawfully applicable to the traffic. 
With this contetnion we cannot agree. The Commission 
has ruled that where a commodity rate is named in a 
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tariff for movement of an article between specified 
points, such commodity rate is the lawful rate and the 
only rate that may be used with relation to that traffic 
between those points, even though a class rate or some 
combination may make lower. We find that the pub- 
lication of the commodity rate was in such form as 
to eliminate the application of the lowe: class rate 
upon the traffic in question, and that the rate of $1.35 
Was assessed in accordance with the tariff on file. It 
remains, then, to determine whether the rate assessed 
was reasonable. 

Evidence was introduced tending to show that com- 
plainant cannot compte for the Pacific Coast trade in 
beer kegs at the $1.35 rate. But, even if that is true, 
it does not prove that the rate is unreasonable. The 
rate from Milwaukee to north Pacific Coast terminals 
appears to be $1, but that rate applies in part over 
the lines of carriers other than those defendant in 
this proceeding, and upon the facts of record we are 
unable to find that the maintenance of the $1 rate to 
north Pacific Coast terminals establishes the  unrea- 
sonableness of the rate of $1.35 to the California 
terminals. 

The facts disclose a situation which is precisely 
the reverse of two long-established prirciples of rate- 
making in respect of the traffic involved: (1) The 


‘commodity rate is considerably higher than the class 


rate which would have been applicable had no con- 
‘modity rate been established. Ordinarily a commod- 
ity rate is issued to provide for the movement of traffic 
which is believed by the defendants to require a lower 
rate than that provided by the general classification. 
(2) The rate assailed is higher than the rate to in- 
termediate points, such as Reno, Nev., although, for 
reasons which have frequently been presented to the 
Commission with great earnestness, the defendants ordi- 
narily make lower rates to Pacific Coast terminals than 
to intermediate points in so-called intermountain  ter- 
ritory. When this traffic moved the rate from Mil- 
waukee to Salt Lake City, Utah, was the class 4} rate 
of 69 cents, and to Reno, the class D rate of $1. 
In Railroad Commission of Nevada vs. S. P. Co., 19 
I. C. C. Rep., 238, the class D rate of $1 from points 
in group D (which includes Milwaukee) to Reno was 
found unreasonable and reduced to 89 cents. Since the 
effective date of the Commission’s order in that case, 
beer kegs in carloads have been carried to Reno at the 
89-cent class rate. The Commission having determined 
that 89 cents is a reasonable rate for the transporta- 
tion from Milwaukee to Reno of articles which: defend- 
ants have given a class D rating, we do not see how 
they can defend a rate to Sacraments upon one of 
such articles which is greater than the rate to Reno 
by an amount in excess of a reasonable compensation 
for the longer haul to Sacramento. On that basis the 
rate to Sacramento should be the class D rate of $1. 
Nor is this unusual rate adjustment explained by any 
testimony on the part of defendants. 

Upon the facts disclosed by our investigation it 
is our opinion, and we so find, that the defendants’ 
rate of $1.35 for the transportation of beer barrels 
and kegs in carloads from Milwaukee to Sacramento 
was, when the shipments in question were made, and 
still is, unreasonable so far as it exceeds the class V 
rate of $1, and that the rate for the future ought ot 
to exceed the class D rate, subject to restrictions in 
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respect Of minimum carload weight now contained in 
the classification. Further, we find that by application 
of said unreasonable rate to the shipments above men- 
tioned, complainant was damaged in the sum of $203, 
for which reparation will be awarded, with interest 
from May 29, 1910. An order will be entered accord- 
mnegiy. 


ORDER. 


At a general session of the Interstate Commerce 


Commission, held at its office in Washington, D. C., 
on the Ist day of May, A. D. 1911. 


Present: Judson C. Clements, Charles A. Prouty, 


Franklin K, Lane, Edgar E. Clark, James S. Harlan, 
Charles C. McChord, Balthasar H. Meyer, Commissioners. 
No. 3557. 

PHILIP GOERRES COOPERAGE COMPANY. 
vs, 

CHICAGO, MILWAUKEE & ST. PAUL RAILWAY 
COMPANY; UNION PACIFIC RAILROAD COM- 

PANY; AND SOUTHERN PACIFIC COMPANY. 


This case being at issue upon complaint and an- 
swers on file, and having been duly heard and sub- 
mitted by the parties, and full investigation of the 
matters and things involved having been had, and the 
Commission having, on the date hereof, made and filed 
a report containing its findings of fact and conclusions 
thereon, which said report is hereby referred to and 
made a part hereof: 


It is ordered, That the above-named defendants be, 
and they are hereby, notified and required to cease and 
desist, on or before the 15th day of July, 1911, and 
for a period of two years thereafter to abstain, from 
charging, demanding, collecting or receiving their pres- 
ent rate for the transportation of beer barrels and kegs 
in carloads from Milwaukee, Wis., to Sacramento, Cal., 
which rate has been found by this Commission to be 
unreasonable, as more fully and at large appears in 
and by said report of the Commission. 

It is further ordered, That said defendants be, and 
they are hereby, notified and required to establish, on 
or before the 15th day of July, 1911, and for a period 
of two years thereafter to maintain and apply to the 
transportation of beer barrels and kegs in carloads 
from Milwaukee, Wis., to Sacramento, Cal., a rate not 
in excess of their class D rate, which rate has been 
found by this Commission to be reasonable, as more 


fully and at large appears in and by said report of 
the Commission. 


And it is further ordered, that said defendants be, 
and they are hereby, authorized and directed, on or 
before the 15th day of July, 1911, to pay unto the com- 
plainant, Philip Goerres Cooperage Company, the sum 
of $203, with interest thereon at the rate of 6 per cent 
per annum from May 29, 1910, as reparation for an 
unreasonable rate charged for the transportation . of 
two carloads of beer kegs from Milwaukee, Wis,, to 
Sacramento, Cal., which rate so charged has been found 
by this Commission to have been unreasonable, as more 


fully and at large appears in and by said report of 
the Commission. 
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COURT WITHOUT JURISDICTION 


, 


Power to Award Reparation to Shippers When 
Same Has Been Denied by Commission 
Not Vested in Commerce Court 


’ BY R. WALTON MOORE AND FRANK W. 
GWATHMEY. 


Solicitors for the Illinois Central and Yazoo & Missis- 
sippi Valley Railroads.* 


As the general question of the right of shippers to 
institute suits in this court has been fully discussed 
in this court in the briefs and oral argument on the 
motion of the government, and as the court is under- 
stood to have expressed an opinion in favor of this 
general right, it is not proposed to dwell further upon 
this question, but merely in passing to note a respect- 
ful dissent from the conclusion of the court. But we 
do not understand, even if the correctness of the con- 
clusion is conceded, that the court has even tentatively 
expressed any inclination to accept the proposition that 
a shipper whose sole claim is for reparation on account 
of shipments in the past, and who has voluntarily sub- 
mitted that claim to the Interstate Commerce Commis- 
sion, may, when it is disallowed, resort to this court 
for its enforcement. Yet that is the sole purpose of 
the bill. The defendants submit that this theory is 
not only at variance with the entire scheme and pur- 


*From a brief filed in the Commerce Court in the case of 
J. W. Thompson Lumber Company et al. vs. The Interstate 
Commerce Commission, and Illinois Central Railroad Company 
and Yazoo & Mississippi Valley Railroad Company. 





{ 
EDITORIAL NOTE.—The complainants in this case, the J. 


W. Thompson Lumber Company et al., on June 20, 1907, filed 
complaint with the Interstate Commerce Commission, attack- 
ing the rate on hardwood lumber from Memphis, Tenn., to New 
Orleans, La. Allegation was made in their petition that, effec- 
tive February 2, 1903, the rate had been advanced from 10 to 12 
cents and that the 12-cent rate was excessive; reparation was 
asked on all shipments moving under the higher rate. The 
Commission, in a report dated June 1, 1908, 13 I. C. C. Rep., 
657, ordered the defendant carriers to restore the old rate, but 
declined to award reparation, saying: ‘‘We cannot award dam- 
ages on this case based upon the use of the 12-cent rate up to 
the date of the filing of the complaint because of the laches 
of complainants and because the record does not conclusively 
disclose that the rate was unreasonable priér to such date.’’ 
Petition for rehearing asking for reparation on shipments 
moving between February 2, 1903, and June 20, 1907, was filed 
and the application denied; 14 I. C. C. Rep., 566. 

Thereupon certain of the complainants, including the J. W. 
Thompson Lumber Company, filed suit in the Circuit Court of 
the United States for the Northern District of Illinois against 
the Interstate Commerce Commission, the Illinois Central, and 
the Yazoo & Mississippi Valley railroads. The bill alleged that 
the Commission was in error in applying the doctrine of laches 
to the claims of the complainants, that it erred in applying 
rules of evidence and in weighing the testimony offered; prayer 
was made that the order of the Commission be set aside and 
judgment rendered for the reparation ‘sought in favor of the 
complainants, or, an alternative’ order, requiring the Commis- 
sion to correct its orders in the case to comply with complain- 
ants’ demands. Demurrers were filed to this bill by both the 
Commission and the Illinois Central; pleas to the jurisdiction 
were filed by the Yazoo & Mississippi Valley. Before action 
was taken the case was transferred to the Commerce Court. 

Reaching this court, the Attorney-General for the United 
States filed a motion to dismiss on the ground that the statutes 
do not provide for suits by unsuccessful complainants before 
the Commission, and that the court was without jurisdiction. 
This motion has, for the present, been overruled. 

“At the threshold of the case,’’ remark counsel in opening 


“argument for the railroads, “it appears that the Commission 


did not make the reparation claims the subject of an order, 
while it did deal with them in its report. As the court possesses 
quoad this matter only such jurisdiction as the circuit courts 
had to enjoin, set aside, annul or suspend, in whole or in 
part, any order of the Interstate Commerce Commission,’ it 
would seem unnecessary to do more, with a view to having the 
eourt strike this case from its docket, than to call attention 
to the point mentioned. But in addition it is proposed, without 
waiving the point just noted, to discuss the case as if the re- 
port had the legal force of an order. It will be understood 
that when reference is hereinafter made to the Commission’s 
‘order’ the reference is really to its ‘report.’ ”’ 
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pose of the legislation of Congress with respect to 
the enforcement of damages on account of alleged vio- 
lation of the act to regulate commerce, but that a suit 
for such relief is beyond the jurisdiction either of the 
circuit courts prior to June 18, 1910, or of this court now, 
which is in both cases an equitable jurisdiction only. 

It is submitted, first, that the jurisdiction of this 
eourt to enjoin, set aside, annul, or suspend orders of 
the Interstate Commerce Commission is the same equit- 
able jurisdiction formerly exercised by the circuit courts, 


and no other; second, that the bill shows no grounds 
for equitable relief; and, third, that when the com- 
plainants voluntarily elected to submit their claims 


for reparation to the Commission they adopted a rem- 
edy allowed by Congress, which provides no review of 
an adverse decision. Under a fourth heading the pleas 
to the jurisdiction and certain grounds of demurrer 
not elsewhere discussed will be given consideration. 

The first and second causes of demurrer set out by 
the Illinois Central Railroad Company are as follows: 

(1) That the said bill does not contain any matter 
of equity whereon this court can ground any decree or 
give to the plaintiff any relief against the defendant. 

(2) That it appears upon the face of the bill that 
if the complainants have any remedy at all, such com- 
plainants have a full, adequate and complete remedy 
in a court of law, and this court has no jurisdiction 
in such cases, 

It is assumed that inasmuch as the pleadings now 
before this court were all originally filed in the Cir- 
euit Court prior to the transfer of the case, the suffi- 
ciency of the bill and other questions presented by the 
demurrers and pleas to the jurisdiction will be deter- 
mined as though the case were still in the Circuit 
Court. But the correctness of this assumption is be- 
lieved to be immaterial so far as concerns the point now 
to be considered, for the reason that exactly the same 
grounds of equity jurisdiction must appear in order to 
maintain an original suit in this court to enjoin, set 
aside, annul or suspend an order of the Interstate Com- 
merce Commission as were formerly necessary in similar 
suits brought in the circuit courts. 


I. 


As to Those Matters Over Which This Court Has Juris- 
diction, Its Jurisdiction Is the Same That Was 
Formerly Exercised by the Circuit Courts. 


This is a court of limited jurisdiction. In accord- 
ance with the well-settled principle applying to all 
eourts created by Congress, its jurisdiction is derived 
entirely from the ‘act of its creation, and cannot be 
extended by implication. In the early case of the Sew- 
ing Machine Companies, 18 Wallace, 577, it was said: 


Courts created by statute can have no jurisdiction in con- 
troversies between party and party, but such as the statute 
eonfers. Congress, it may be conceded, may confer such juris- 
diction upon the circuit courts as it may see fit within the 
scope of the judicial power of the Constitution not vested in 
the Supreme Court, but as such tribunals are neither created 
by the Constitution nor is their jurisdiction defined by that in- 
strument, it follows that inasmuch as they are created by ag 
act of Congress it is necessary in every attempt to define their 
power to look to that source as the means of accomplishing 
that end. Federal judicial power beyond all doubt has its origin 
in the Constitution, but the organization of the system and the 
distribution of the subjects of jurisdiction among such inferior 
eourts as Congress may from time to time ordain and estab- 
lish within the scope of the judicial power, always have been 
and of right must be the work of Congress. 


And in Cary v. Curtis, 3 Howard, 235: 


It follows then that the courts created by statute must 
wok to the statute as a warrant for their authority. Cerainly, 
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they cannot go beyond the statute and assert an authority with 
which they may not be invested by it or which may be clearly 
denied to them. 

This limitation of the power of the lower federal 
courts has been established by numerous decisions and 
has found recognition in the rule universally followed, 
that the jurisdiction of~the court must in 
be made affirmatively to appear, 
assumed. 

Section 1 of the act of June 18, 1910, which creates 
the Commerce Court and defines its jurisdiction, 
vides as follows: 


every case 


and will never be 


pro- 


That a court of the United States is hereby created which 
shall be known as the Commerce Court and shall have the 
jurisdiction now possessed by circuit courts of the United 
States and the judges thereof over all cases of the following 
kinds. 

+ ” * * a * * 

Second. Cases~brought to enjoin, set aside, annul, or sus- 
pend in whole or in part any order of the Interstate Commerce 
Commission. 


It thus appears that the jurisdiction of this court 


is in terms limited to “the jurisdiction now possessed 
by circuit courts of the United States and the judges 
thereof” over certain. enumerated classes of cases. In 
other words, as to such cases the jurisdiction exercised 
by the circuit courts on June 18, 1910, when this act 
was approved, was simply transferred to this court 


whose jurisdiction is no greater and no less than that 


formerly possessed by the circuit courts. tI is believed 
that the above provision would itself have been 
sufficient expression of intention to thus limit the 


jurisdiction of this court. But any possible implication 
of an extension or enlargement of its jurisdiction be 
yond that of the circuit courts is expressly negatived 
by the subsequent clause in section 1, as follows: 
Nothing contained in this act shall be construed as enlarg- 
ing the jurisdiction now possessed by the circuit courts « 


United States or the judges thereof that is hereby transferred 
to and vested in the Commerce Court. 


the 





Il. 


The Jurisdiction of the Circuit Courts Over Cases Brought 
to Enjoin, Set Aside, Annul or Suspend Orders 


of the Interstate Commerce Commission 
Was an Equitable Jurisdiction. 
It therefore becomes necessary to inquire, Whal 
was the jurisdiction of the circuit courts on and be 
fore June 18, 1910, with respect to cases brought to 


enjoin, set aside, annul, or suspend 
Interstate Commerce Commission? A _ reference 
history of the various amendments of the act to regi 


orders of pu 
to the 


late commerce will assist in the determination of this 
question. 
Prior to the Hepburn amendment, in 1906, the 


orders of the Interstate Commerce Commission 
sessed in themselves no binding force. If the 
priety of an order was questioned by a defendant car 
rier, it could be tested by simply disobeying the orde! 
and thus putting the Commission, or any _ interested 
party, to the necessity of instituting a proceeding 
court for its enforcement. There the matter was heard 
de novo, except that the findings of fact of the Com 
mission were to be accorded the weight of prima facie 
evidence of the matters stated therein. (Drinker 0 
the Interstate Commerce Act, section 330.) 

“By the Hepburn amendment the powers of the 
Commission were greatly enlarged. Section 1), ™ 
amended, conferred upon the Commission the power “ 


pos 
pro- 








































































May 


prescl! 
same 
\ 
ment 
not e! 
pe ri rd 
in the 
penaer 
pendec 
B 
violat 
Comm 
its ol 
But i 
stituti 
termil 
other 
carrie 
alties. 
Mirn, 
that 
reasol 
is th 
rates 
struct 
said: 
Th 
transp 
elemer! 
regard 
gation 
T 
the q 
Comm 
16 of 


Th 
the Ur 
annul, 
Shall } 
order 
operat 
order j 
termin 
visions 
of suit 
shall b 
ing th 
and al 
enforce 
of the 
Febru: 
mental 
locutor 
ment . 
on hea 
$10n. 
decree 
shall 1 


. It 
tion, 
adopte 
jurisdi 
the 0 
Conger 
frame; 
power 
Strain 
as a 
destry 
tectior 
In the 
in Ch 
U. ¢. 
Th 
the tar 
Missioy 
charac 
States, 
from e 


to coll 
Pensati 








ity with 
e clearly 
federal 
ons and 
ollowed, 
Ty case 
eve be 
| creates 
ion, pro 
ted which 
have the 
ie United 
following 
* 
il, or sus- 
Commerce 


his court 
possessed 
1e judges 
-ases. In 
exercised 
1 this act 
his court 
than that 
s believed 
>» been a 
limit the 
implication 
liction be 
negatived 
llows: 

i as enlarg- 


ourts of the 
transferred 


ses Brought 
Orders 
sion 


juire, What 
on and be 
brought to 
ers of ge 
ence to the 
act to reg 
tion of this 


1 1906, the 
mission pos 
If the pr 
sfendant car 
ng the order 
Ly interested 
roceeding 12 
or was heard 
of the Com 
f prima facie 
(Drinker on 


) . ny 
wers of the 
ction 15, * 


the power 0 


May 20, 1911. 


prescribe reasonable maximum rates for the future. The 
same section provided: 
\ll orders of the Commission, except orders for the pay- 


ment of money, shall take effect within such reasonable time, 
not less than thirty days, and shall continue in force for such 


period of time, not exceeding two years, as shall be prescribed 
in the order of the Commission, unless the same shall be sus- 
pended or modified or set aside by the Commission or be sus- 
pended or set aside by a court of competent jurisdiction. 


By section 16 heavy penalties were prescribed for 
violation of such orders. Thus, not only was the 
Commission. empowered to fix rates for the future, but 
its orders were to become effective ex proprio vigore. 
But it was recognized that the inhibitions of the Con- 
stitution necessitated some provision for a judicial de- 
termination of the validity of orders of the Commission 
other than could be obtained by mere inaction by the 
with consequent liability to enormous pen- 
alties. In Chicago, Milwaukee & St. Paul R. Co. v. 
Mirn, 134 U. S., 418, the Supreme Court had declared 
that a legislative body is not the final judge of the 
reasonableness of rates prescribed by it, but that it 
province of the courts to decide whether the 
prescribed are umreasonable, and therefore de- 
structive of property rights. Mr. Blatchford 
said: 


carriers, 


is the 
rates 
Justice 


fe 


The question of the reasonableness of a rate of charge for 
transportation by a railroad company, involving, as it does, the 
element of reasonableness both as regards the company and as 
regards the public, is eminently a question for judicial investi- 
gation, requiring due process of law for its determination. 


The protracted and able debates in Congress on 
the question of a court review of the orders of the 
Commission resulted in the incorporation into section 
16 of the following language: 


The venue of suits brought in any of the circuit courts of 
the United States against the-Commission to enjoin, set aside, 
annul, or suspend any order or requirement of the Commission 
shall be in the district where the carrier against whom such 
order or requirement may have been made has its principal 
operating office, and may be brought at any time after such 
order is promulgated. * * * and jurisdiction to hear and de- 
termine such suits is hereby vested in such courts. The pro- 
visions of “‘An Act to expedite the hearing and determination 
of suits in equity, and so forth,’’ approved February 11, 1903, 
shall be, and are hereby, made applicable to all such suits, includ- 
ing the hearing of an application for a preliminary injunction, 
and are also made applicable to any proceeding in equity to 
enforce any order or requirement of the Commission, or any 
of the provisions of the Act to Regulate Commerce, approved 
February 4, 1887, and all acts amendatory thereof or supple- 
mental thereto... * * * Provided, that no injunction, inter- 
locutory order or decree suspending or restraining the enforce- 
ment of an order of the Commission shall be granted except 
on hearing after not less than five days’ notice to the Commis- 
sion. An appeal may be taken from an interlocutory order or 
decree granting or continuing an injunction in any suit, but 
shall lie only to the Supreme Court of the United States. 


° It is apparent that this clause confers no jurisdic- 
tion, It merely prescribes the venue of suits. It was 
adopted simply in recognition of the general equitable 
jurisdiction vested as a part of the judicial power of 
the United States in the circuit courts by the acts of 
Congress passed in pursuance of the Constitution. The 
framers of the amendment had in mind the recognized 
power of the federal courts, sitting in equity, to re- 
Strain the enforcement of invalid state legislation, such 
a8 a confiscatory schedule of rates, which threatens 
destruction of property rights, and against which pro- 
tection could be invoked only by a multiplicity of suits. 
In the well-known concurring opinion of Justice Miller 
in Chicago, etc., R. Co. v. Minn, supra, it is said (134 
2: ©. 460): 


(he proper, if not the only, mode of judicial relief against 
the tariff of rates established by the legislature or by its com- 
Mission, is by a bill in chancery asserting its unreasonable 
character and its conflict with the Constitution of the United 
States, and asking a decree of court forbidding the corporation 
from exacting such fare as excessive, or establishing its rights 
to collect the rates as being within the limits of a just com- 
pensation for the service rendered. 
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In Reagan vs. Farmers’ Loan & Trust Co. 154 
U. S., at page 397, Mr. Justice Brewer said: 


The courts are not authorized to revise or change the body 
of rates imposed by a legislature or commission; * * * but 
still there can be no doubt of their power and duty to inquire 
whether a body of rates prescribed by a legislature or commis- 
sion is unjust and unreasonable, and such as to work a practical 


destruction to rights of property, and if found so to be, to re- 
strain its operation. 


\ 
Justice Harlan in Smyth vs. Ames, 169 U. S., 518, 
said: 


The transactions of a single week would expose any com- 
pany questioning the validity of the statute to a vast number 
of suits by shippers, to say nothing of the heavy penalties 
named in the statute. Only a court of equity is competent te 
meet such an emergency and determine, once for all and with- 
out a multiplicity of suits, matters that affect not simply indi- 
vidualg but the interests of the entire community. 

a 

In Detroit vs. Detroit Citizens’ Street R. Co., 184 
U. S., 381, it was said: 

It is a matter of general public interest as well as of vital 
importance to the complainant, that the question involved im 
this litigation should be determined at the earliest possible 
moment, and once for all, and thus a multiplicity of suits and 
other complications prevented. 

These cases recognize that where the validity of 
a schedule of rates fixed by legislative authority ‘is 
questioned, a court of equity has jurisdiction in the 
interest of the public welfare, which requires the reach- 
ing of the orderly, comprehensive and final establishment 
of a basis of doing business in which the whole pub 
lic is interested. This jurisdiction in equity grows 
out of the nature of the inquiry itself, involving, as 
it does, a multiplicity of transactions and consequent 
dealings with the whole public, and involving the im- 
practicability of a complete and authoritative settlement 
of the question by a suit between the carrier and any 
one individual. It was this general equitable jurisdic- 
tion that was contemplated in the adoption of the pro 
visions of the Hepburn amendment for the venue of 


suits to set aside orders of the Interstate Commerce 
Commission. 


It seems almost superfluous to urge that the above 
Janguage of section 16 contemplates equitable proceed- 
ings only. It is provided that the Expedition act, which 
relates to suits in equity only, shall apply to cases 
brought in accordance with section 16. The very fact 
that the act in terms specifies injunctions, interlocutory 
orders and decrees, and other equitable remedies, shows 
that suits in equity were in the minds of its framers. 


In every case brought in the federal courts by 
carriers to obtain relief against state-made rates, the 
grounds of equitable jurisdiction have been shown; 
and this is likewise true of those cases which have 
been brought by carriers against the Commission since 
the Hepburn amendment in 1906. As was said by the 
£upreme Court in Interstate Commerce Commission vs. 
Chicago, R. I., & P. R. Co., 218 U. S., 88, which was 
an appeal from a decree of the Circuit Court for the 
Northern District of Illinois, enjoining the enforcement 


of an order of the Interstate Commerce Commission re- 
ducing certain rates: 


Complainants are common carriers whose rates on certain 
traffic are directed to be reduced by the order complained of. 
Two grounds for injunction are alleged; one is that the new 
rates are confiscatory. I 

II. 


The Same Equitable Jurisdiction Exercised by the Cir 
cuit Court Over Such Cases, and No Other, 
Has Been Vested in This Court. 


When the act of June 18, 1910, vested in this court 
“the jurisdiction now possessed by circuit courts” over 
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cases brought to “enjoin, set aside, annul, or suspend” 
orders of the Interstate Commerce Commission, it con- 
ferred this equitable jurisdiction only. It is impossible 
to discover in the language of section 1 a manifesta- 
tion of any intention in the minds of its framers other 
that to confer upon this court just such equitable juris- 
diction as was formerly exercised by the circuit courts 
It had never been suggested since the adoption of the 
Hepburn amendment that those courts might assume 
to exercise a common-law jurisdiction to review or. re- 
verse an order of the Commission. The matter. of 
providing some such method of review had been fully 
debated and the theory had been recognized to be 
utterly fallacious and impracticable, for the reason, 
among others, that the Commission is itself purely an 
administrative and not a judicial tribunal. It is true 
that section 9 gave to any person claiming to be dam- 
aged by a violation of the act the alternative remedies 
of a suit for damages in the circuit courts, or a com- 
plaint before the Commission; but he was expressly 
required to make an election between the two. 


It is to be constantly borne in mind that there is 
no general statute conferring jurisdiction upon this 
court. It is not a circuit court. It is purely a special 
tribunal, deriving its powers solely from the act cre- 
ating it. As illustrative of this limitation of its powers, 
it is of interest to recall the notable debate in the 
Senate, in 1906, between Senator Bailey on the one 
hand and Senators Knox and Spooner on the other, 
upon the question of the right of Congress to limit 
or take away the power of the federal circuit courts 
to restrain by interlocutory orders the enforcement of 
rates established by the Commission. It was contended 
that the power to issue interlocutory injunctions is 
inherent in a court of equity; that when Congress _ con- 
ferred upon the circuit courts jurisdiction of any sub- 
ject-matter, they were thereby vested by virtue of the 
Constitution with the entire judicial power of the United 
States, as defined in section 2 of article 3 of the Con- 
stitution. But it was generally conceded that Senator 
Bailey succeeded in effectually establishing the propo- 
sition that those courts possess no inherent powers, 
but are subject in all respects to the will of Congress, 
which can absolutely control their application of equit- 
able or other remedies. 


As bearing on this question, attention is called 
to the rule of federal jurisprudence, founded upon the 
Constitution itself, and established by numerous deci- 
sions, that the legal and equitable jurisdiction of the 
federal courts shall forever be kept separate and dis- 
tinct. This rule has not been affected in any respect 
by the adoption by the circuit courts of the forms of 
procedure and practice of the courts of the various 
states, although in some states the distinction between 
equitable and legal proceedings has been abolished. 
Chief Justice Taney said: 


Although the forms of proceedings and practice in the State 
courts have been adopted in the district court, yet the adoption 
of the State practice must not be understood as confounding 
the principles of law and equity, nor as authorizing legal and 
equitable claims to be blended together in one suit. The Con- 
stitution of the United States, in creating and defining the 
judicial powers of the General Government, establishes this dis- 
tinction between law and equity; and a party who claims a legal 
title must proceed at law, and may undoubtedly proceed accord- 
ing to the forms of practice in such cases in the State court. 
But if the claim is an equitable one, he must proceed according 


to rules which this court has prescribed (under the authority of - 


the act of August 23, 1842), regulating proceedings in equity in 
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the courts of the United States, 


(Bennett vs. Butterworth, ij 
Howard, 669, 674.) 


The Constitution, in its seventh amendment, declares that 
“in suits at common law, where the value in controversy shal] 


exceed twenty dollars, the right of trial by jury shall be pre- 
served.” In the Federal courts this right cannot be dispensed 
with, except by the assent of the parties entitled to it, nor 
can it be impaired by any blending with a claim, properly 
cognizable at law, of a demand for equitable relief in aid of 
the legal action or during its pendency. Such aid in the Federal! 
courts must be sought in separate proceedings, to the end that 


the right to a trial by a jury in the legal action may be pre- 
served intact. 


In the case before us the debt due the complainants was in 
no respect different from any other debt upon contract; it was 
the subject of a legal action only, in which the defendants were 
entitled to a jury trial in the Federal courts. (Scott vs. Neely, 
140 U. S., 110.) 


The iine of demarcation between equitable and legal remedies 
in the Federal courts cannot be obliterated by State legislation. 
(Hollins vs. Brierfield Coal, etc., Co., 150 U. S., 371.) 


Ih the Supreme’ Court of the District of Columbia, as in the 
circuit courts of the United States, the jurisdiction in equity is 
distinct from the jurisdiction at law, and equitable relief cannot 
be granted in an action at law. (Willard vs. Wood, 135 U. S., 
309.) 


Under the Constii(ition and laws of the United States, the 
distinction between common law and equity, as it existed in 
England at the time of the separation of the two countries, has 
been maintained, although both jurisdictions are ‘vested in the 
same courts. (In re Sawyer, 124 U. S., 200.) 

If Congress had irftended to vest in this court 
any common-law jurisdiction it would undoubtedly have 
manifested its intention in express terms, just as was 
done in defining the original jurisdiction of the circuit 
courts in the judiciary act of March 3, 1875, and its 
amendments, those courts being thereby in terms given 
jurisdiction “at common law or in equity.” Not only 
however, did. Congress not confer common-law jurisdic- 
tion upon this court, but every reasonable inference 
from the language actually employed is that jurisdiction 
in equity alone was intended. The language is: “The 
jurisdiction now possessed by circuit courts.” It is 
significant that the terms “enjoin, set aside, annul, or 
suspend,” employed in the second clause of section 1, 
are identically the same that were used in the venue 
clause of section 16 of the old act. It is further sig- 
nificant that the cases embraced in the first, third and 
fourth clauses of section 1, which define the remain- 
ing jurisdiction of this court, are all cases of equitable 
jurisdiction only. By the first clause the enforcement 
orders of the Commission which can be effected by 
proceedings at law is expressly withdrawn from the 
judicial cognizance of this court. The third clause 
transfers to this court cases brought under section 
of the Elkins act, jurisdiction over which was by that 
act expressly conferred upon the circuit courts ‘sitting 
in equity.” By the fourth clause this court is givel 
jurisdiction over mandamus proceedings, under sections 
20 and 23 of the act to regulate commerce. 


It is therefore confidently believed that whether 
the demurrer shall be determined as though the case 
were still in the Circuit Court, or as if this were an 
original suit in this court, in either event the grounds 
of equitable jurisdiction must alike appear; and assum: 
ing that an unsuccessful petitioner before the Commis 
sion may bring a suit in this court to enjoin, set aside. 
annul or suspend its order (which right is understood 
to have been tentatively recognized by this court), thal 
he must show that he is entitled to equitable relief. 
just as must be done by a carrier aggrieved by an order 
of the Commission. 

(To be continued.) 
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ALLOWANCE CASE IN COURT 


Application of Baltimore & Ohio for Injunction 
in Federal Sugar Refining Case Argued 
Before Commerce Judges 





Washington, D, C., May 19.—Argument on the peti- 
tion of the Baltimore & Ohio and other carriers for 
an order restraining the enforcement of the mandate of 
the Interstate Commerce Commission in the Federal 
Sugar Refining Company case, in which it was held that 
a carrier ig not warranted in giving one shipper an 
allowance, while contemporaneously denying it to an- 
other competing in the same markets and performing 
the same accessorial services in the transportation of 
property, was heard by the Commerce Court, beginning 
Wednesday of this week. 

George F. Brownell, for the railroad company, argued 
for an order not only forbidding the enforcement of the 
ruling made by the Commission, but also one requiring 
the production of the whole record. Naturally that 
brought the jurisdictional question directly before the 
court. Special assistant to Attorney-General Ester- 
line, arguing for the United States, resisted the effort 
of the carrier to have the court make an order directing 
the making of such a record as would result in the 
court reviewing the matter as if the work of the Inter- 
state Commerce Commission were to be reviewed in 
detail instead of merely examined as to whether it kept 
within the limits set by the constitution and the statute 
creating the Commission. 

Mr. Esterline made no secret of his belief that the 
real object of the carrier is to have the court decide 
the jurisdictional question so as to give the broadest 
possible review ever contended for by any of those who 
discussed the matter in Congress or in the court at 
the first arguments, when the jurisdictional question 
was raised. 

In theory, Mr. Brownell occupied all the time of the 
morning sitting of the court, but as a matter of fact 
the arguments were in the nature of a debate between 
the attorneys, the court evidently desiring to have the 
question developed in the fullest manner in the shortest 
possible time. 

Continuing the argument Wednesday afternoon, H. D. 
Closson said that if thé order is continued in effect it will 
change the whole method of business procedure and of 
merchandising in New York harbor. He further said, in 
behalf of his client, the Brooklyn Eastern District Termi- 
hal, which was mentioned in the original petition of the 
Federal Sugar Refining Company to the Commission, in 
the answer of the defendants and in the report of the 
Commission, also in the separate opinions of certain 
of the Commissioners, and in the report of the Com- 
mission, in which attention was specially called to the 
matter, it was stated that the Federal Sugar Refining 
Company charges a similar allowance to the owners 
of the so-called Brooklyn Eastern District Terminal, 
Owned by the Havemeyer interests, also subjects it to 
Wdue prejudice and disadvantage. Continuing, the Com- 
Mission called attention to the fact that it is at that 
dock that the output of the American Sugar Refining 
Company is largely handled, and that, although their 
understanding had been to the contrary, they were told 
at the hearing that the Havemeyers owned only an 
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insignificant amount of the capital stock of the com- 
pany. Therefore, accepting those statements at their 
face value, they did not then consider it necessary 
to take up that phase of the complaint. 

Counsel said that, while it was true that all the 
stock of the Brooklyn Eastern District Terminal is 
owned by the Havemeyers, and by individual members 
of the Havemeyer family, yet neither the partnership 
nor any of its members owns or has any interest, 
direct or indirect, in the American Sugar Refining 
Company, and that the Havemeyers only furnish about 
40 per cent of their business; he also said that, while 
the order of the Commission is not against the Brook- 
lyn Eastern District Terminal Company, yet it will be 
damaged greater than would be the Jay Street terminal 
if the order of the Commission is enforced. The in- 
vestment in this property is said to be $6,263,401.59, 
on which they earned in 1910, $321,555.12, or 5.13 per 
cent; these earnings were derived from either 4% 
cents, or 3 cents per 100 pounds for the freight trans- 
ported by them between its terminal and the other 
termini of railroads and steamship lines in New York 
harbor, the 4% cents being on freight moving to or 
from points west of Buffalo, and the 3 cents on all 
other freight except coal and coke. 

He claimed that the maintenance and operation of 
this terminal is a commercial necessity for Brooklyn 
and Jersey City; that its presence and maintenance 
is only rendered possible by the fact that as a union 
terminal for all the interested railroads and steamship 
lines it is able to amalgamate their eastbound and 
westbound business, so that it handles each way ap- 
proximately about the same amount of business, and 
when it does all this it only earns the very small 
return of slightly over 5 per cent. 

He claimed that the Federal company owns only 
one lighter that cost $7,000; as compared with their 
$6,000,000 terminal, it has none, and that it renders 
no public service. 

Judge Mack remarked that it may be an accessorial 
service which they perform, and, if so, why is not the 
order of the Commission void, as ordering something 
which is not legal. He also took issue with Mr. Ester- 
line, special assistant to the attorney-general, over the 
question as to when the liability of the carrier should 
begin, suggesting that it is when the freight is given 
to it at the terminal, and not when the freight reaches 
Jersey City, 

Mr. Esterline takes the position that section 16 
should not be regarded as authority for one shipper 
having the use of facilities while they are denied to 
another shipper. 


Claim was made by counsel that there are contracts 
in evidence, which were in evidence when the Com- 
mission had the case under consideration, showing that 
the terminals are under contract with the carriers 
whereby they agree not to haul freight for any other 
terminal. In the event that they do, then that they 
will have to pay a charge of $3 for each car that they 
take out, and this is the reason, and not the excessive 
cost and other elements, which have been cited as 
to the impossibility to secure other terminal facilities. 

Counsel for the government claim that the whole 
thing is but a system of rebating; that it is founded 
on corruption, and is simply a survival of the good 
old days of “take care of the big shippers.” In support 
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of this contention the first tariffs were read to the 
court, despite objections from Mr. Brownell, who 
said that it was not until after the passage of the 
Hepburn act that these carriers were driven to cover, 
and it was at that time they became transformed from 
their old standing to a terminal, within a month’s 
time. He also maintained that it was perfectly imma- 
terial to the case when the goods come into the owner- 
ship of Arbuckle. 


Mr. Bigelow, speaking for the Federal Sugar Re 
fining Company Thursday, said that the Commission 
has always borne in mind that Arbuckle: was at once 
a shipper and a carrier. He takes issue with the state- 
ment made yesterday that there is an implied contract 
agreement between carriers and shippers, and says that 
it is merely an oral agreement. The keynote to the 
case, as he sees it, is that there have been unlawful 
allowances, thereby creating undue preferences. 

The Pennsylvania Railroad Company has its. own 
terminal adjoining the terminal company, but they 
could not get a pound of freight unless they paid 
allowances to the Lackawanna, which they did. These 
allowances were originally intended to put the large 
shippers on a preferred basis; the explanation of the 
fact that both these docks have been secured by the 
earriers is because the traffic which they have thus 
secured has made very valuable tonnage for them. 
The Commission has rightly said that this arrangement 
is open to suspicion, and should be scrutinized with 
an unfriendly eye. They refuse to come 10 miles to 
get their sugar from Pier 24, and yet they go 15 miles 
up the East River to get sugar from Arbuckle Brothers 
and the other sugar refining company. 

Replying to the suggestion made by Judge Knapp 
that they claim undue prejudice because the terminal 
company would not rearrange their plans, Mr. Bigelow 
said they did not ask them to “rearrange” anything; 
they simply ask that they be required to go as far in 
one direction as they chose to go in another, Judge 
Knapp further suggested that it was not because they 
were interested in the Jay Street terminal that made 
Arbuckle refuse to do this business for the Federal 
company, but was really because they were outside 
the lighterage limits. The judge also took exception 
to the fact that counsel had characterized the allow- 
ances to Arbuckle Brothers as amounting to unjust and 
unreasonable compensation, and asked how he could 
claim that in view of the facts which appeared in the 
Commission’s report on the case to the effect that the 
edrnings which they get from the ownership and opera- 
tion of the Jay Street terminal are about 3 per cent 
on the original cost of the property of about $1,250,000 
and the present assessed value of $1,750,000. To that 
counsel replied that’ any compensation which Arbuckle 
Brothers received for this service is excessive, because 
the terminal is really part of their plant. Judge Knapp 
takes the view that this case is particularly important 
because these questions will appear in connection with 
other cases that will be tried before the Commerce 
Court. 

Continuing, the chief justice said that apparently 
the provisions in one section of the law imply, and nec- 
essarily imply, that a carrier may lawfully contract 


with a shipper for some: part of its transportation: 


service, and the fact that there is a contract ¢es 
not necessarily presume that there is any violation of 
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the law. However, there is a provision in the law 
which puts a limitation upon that right of contract; 
that is, that the consideration should not be more than 
is just and reasonable; that is, the compensation which 
is paid to the shipper, and in the event that it is clearly 
shown that the charge so paid is unreasonably low, can 


it be charged that constitutes a violation of the third 
section? He also asked where the firm represented by 
counsel would benefit if Arbuckle Brothers should en. 
tirely cease to have any ownership in the case; to which 
the reply of counsel was that they would then have 
done away with what is at the present time an undue 


prejudice; that the departure from a rate and the 
transportation of goods for one person at a lower rate 
than they are transported for another constitutes an 


undue prejudice and preference. 

The question of the necessity for similarity of con- 
dition was introduced into the case by questions plied 
by Judge Archbald, to the effect that the 


conditions 
must be similar before there can be any question of 
discrimination or prejudice, to which counsel replied that 
this only applied to questions of actual transportation 


and had nothing to do with conditions antidating that 
time. 


Judge Mack claimed the majority of the Commis- 
sion in their original report and order in this case 
took the position that the transportation service does 
not begin until the merchandise reaches the Jersey 
shore, and that everything that goes ahead of that is 


merely an accessorial service. 

Counsel said that Arbuckle Brothers are keeping 
just a little ahead of the situation all the time; they 
kept just a little ahead of the passage of the Hepburn 
act; just ahead of the Commission’s decision, and so 
far they have kept just ahead of the Commerce Court 
in that they have failed to file their contracts, and 
even if it should be found that the order of the Com- 
mission Only applies to sugar which they actually own, 
they would still find some way in which to keep just 
a little ahead of the matter. He also took the position 
that because this order of the Commission did not cover 
all the irregularities that are known to occur in the 
sugar business in New York, it is no reason why that 
decision is not legal and lawful as to just the interests 
it was considering and to which it was applied. 


P. J. Farrell, solicitor for the Interstate Commerce 
Commission, said he has no personal interest in the 
case and no pride of opinion in it. All he cares for is 
that there be a correct decision. Having therefore not 


the interest of a partisan, he hoped to point out what 
questions are really before the court. 

“The Interstate Commerce Commission found 4s 
a matter of law,” said Mr. Farrell, “that transportation 
begins on the Jersey shore. That raises the question, 
‘Did the Commission commit an error of law?’ If the 
court holds it committed an error of law, an entirely 
different case is presented. The Commission finds, 45 
a matter of law, that the shipments of the Federal Com: 
pany began at Pier No. 24. Whether the company estab 
lished an office on Front street as a pretense to Dring 
itself within the litherage limits is neither here no 
there. The intention of the shipper is none of the busi 
ness of the carrier. The Supreme Court has decided 
that a shipper has a right to take whatever advantage 
he can of the published tariffs. 

“The only real question here is as to whether there 
is undue discrimination as between the Arbuckle nad 
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Federal shipments. The Commission has decided there 
is, and has issued its order directing the carriers to 
cease and desist. Inasmuch as it has decided that trans- 
portation begins at the Jersey shore, it has nothing to 
do with the adjustment elsewhere except to see there 
is no undue discrimination, 


“It is admitted that at one time the payments to 
the Arbuckles was illegal. The Commission treated Ar- 
buckle Brothers and the Jay Street Terminal as iden- 
tical, the same men doing business simply as co-part- 
nerships under different names. The Arbuckle dock 
has been made a public dock. Does that change the 
character of the payments?” 

Judges Knapp, Archbald and Mack and the attorney 
for the Commission got into an argument that con- 
sumed ten or fifteen minutes’, time. At one point, when 
Judge Knapp mentioned some other case, Mr. Farrell 
retorted with the observation, “That’s the trouble in 
trying other cases in connection with this one.” At 
another point, where Judge Knapp quoted the decision 
of the Supreme Court in the Williamette Valley rate 
case, the solicitor remarked, “I’ll have to correct the 
court with regard to that case before answering the 
question.” Thereupon he gave what he conceives to be 
the decision of the highest tribunal. 

Judge Mack wanted to know if, in the event the 
Jay Street Terminal and Arbuckles went into bank- 
ruptcy,, whether the trustee for Arbuckles would not 
hold the carriers for damages that might have resulted 
to the sugar on account of the neglect of the terminal 
company On the ground that in issuing the bill of lading 
for the sugar, the terminal company acted as the agent 
for the carrier. 

On another tack, Mr. Farrell denied that it is a 
general principle that the carrier is bound to pay a 
TeasOnable compensation to a shipper for performing a 
service for the carrier, on the ground that if such a 
rule were in force there ‘would be conditions when such 
Payment would be a palpable rebate. 


Amends Fourth Section Order 


Washington, D. C., May 19.—The Interstate Commerce 
Commission has issued the following amended order gov- 
erning export and transhipment coal rates via the Caro- 
lina, Clinchfield & Ohio Railway Company: 





Amended Fourth Section Order No. 16, May 11, 1911. 

Export and Transhipment Rates. 

IN THE MATTER OF THE APPLICATION, NO. 2, OF 
THE CAROLINA, CLINCHFIELD & OHIO RAILWAY 
COMPANY TO BE PERMITTED TO ESTABLISH 
RATES ON COAL FROM THE MINES AT DANTE, 
HURRICANE AND CLINCHFIELD, VA. TO 
CHARLESTON, S. C., FOR EXPORT AND FOR 
COASTWISE MOVEMENT, LOWER THAN RATES 
CURRENTLY IN EFFECT FROM THE SAME 
POINTS OF ORIGIN TO CHARLESTON, S. C., AND 
TO INTERMEDIATE POINTS FOR DOMESTIC CON- 
SUMPTION. 

This application, No. 2, made on behalf of the. Caro- 
lina, Clinchfield & Ohio Railway Company, asks to be per- 
mitted to establish rates on coal from the mines at Dante, 
Hurricane and Clinchfield, Va., to Charleston, S. C., for ex- 
port, for coastwise movement, and for loading into bunkers 
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of vessels, lower than the rates currently in effect from 
the same points of origin to Charleston, S. C., and to in- 
termediate points for domestic consumption. Testimony 
and argument relative to this application were heard by 
the Commission at ‘Washington on April 11 and April 14, 
1911, and on May 3, 1911, an order was issued, known as 
Fourth Section Order No. 16, granting the authority sought. 
Upon further consideration, 


It is ordered: That the-order issued in response to 
this application on May 3, 1911, and known as Fourth 
Section Order No. 16, be amended to read as follows: 

: That the Carolina, Clinchfield & Ohio Railway Com- 
pany be permitted to establish rates on coal from the 
above-named points of origin to Charleston, S. C., for ex- 
port and for coastwise movement lower than the rates 
currently. in effect from: the same points of origin to 
Charleston, S. C., and to intermediate points for domestic 
consumption. ,The Commission does not hereby approve 
any rate or rates that may be established under this 
permission, all such rates being subject to complaint, 
investigation and correction if,they conflict with any other 
provision of the Act. 


Railway Liabilities in France 





Owing to recent severe floods in the Seine trans- 
portation by means of barges become impossible, and 
quantities of goods which ordinarily would have reached 
Paris by water had to be sent by rail, thus encumbering 
the freight stations and creating a demand for extra 
trains, which the State Railways were unable to supply. 

The administration of the State Railways, acting on 
the advice of its minister, has refused to consider itself 
responsible for any delay or loss of goods intrusted to 
it for transit, and has introduced the plea of “force 
majeure” (circumstances beyond its control) to combat 
all claims for damages. 

In order to decide the question five test cases were 
brought on March 22, 1911, and the commercial tribunal 
decided in favor of the plaintiffs, who were senders of 
merchandise that was either lost in transit or greatly de- 
layed in delivery. The chief reasons on which the com- 
mercial tribunal based its decision were the following: 


“(1) In order that the plea of force majeure may 
be invoked it must be a complete obstacle to the carry- 
ing out of an obligation undertaken by the defendants. 
In this case the obstacle to the transportation of goods 
was not due to any cause foreign to the defendants or 
independent of their good will, but to bad organization 
and lack of railway material. (2) The courts of law 
have already decided that force majeure, by virtue of 
which contracts can be canceled, must be caused by an 
event which could not have been foreseen, and whose 
effects could not be successfully dealt with. (3) The 
State Railway had been taken over from the old com- 
pany by the government to better the service and ma- 
terial, and the latter had had plenty of time to carry 
out improvements, as they have the public funds at their 
disposal. (4) The real cause of delay way the state’s 
own fault-and. not any obstacle. (5) The line was evi- 
dently in good condition and open to traffic, as proved 
by the fact that special services and trains were arranged 
for certain traders. (6) It is impossible to invoke the 
plea of force majeure in certain cases when good de- 
livery had been made in certain others during the same 
period.”—Daily Consular and Trade Reports. 
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CLASS RATE WAR THREATENED 


Erie and D. & H. Renew Strife Over Westbound 
Differentials from New York 





New York, N. Y., May 19.—Renewal of the strife 
over differential class rates from this city to Chicago 
and other western points—a contest that was given a 
quietus last year by the withdrawal of differential rates 
via the Ontario & Western after the Erie had declared 
its intention of replacing the standard 75-cent scale 
with one 6 cents lower—is now threatened by the an- 
nouncement that both the Erie and the Delaware & 
Hudson roads will join in establishing new rail-and- 
water differentials. Tariffs have been filed establishing 
a 52-cent rate to Chicago from New York. 

About a month ago these two systems gave notice 
of their intentions to establish a route from this city 
to the West via the Manhattan Navigation Company, 
New York to Albany; the D, & H., Albany to Bing- 
hamton and the Erie to destination. The following scale 
to Chicago was proposed: 

RD <a'. candice cdwehaemh 1 2 3 4 5 6 

SRG siting 44. cine vire Oaighe od 62 54 41 30 25 21 

On the heels of this came the notice that another 
route via the Manhattan to Albany, the Delaware & 
Hudson to Albany, the Erie to Buffalo and the Union 
Steamboat Line to destination, would be established, 
with the following rates: 


Ls oO P RS < cake 1 2 d 4 5 6 
RONDE ss Thai cdning eed His ee oO 46 3% 26 22 19 


’ 


A comparative table of these various rates follow: 


RD Svecdecowiccewvas 1 2 3 4 5 6 
Standard all-rail ........ 75 65 50 35 30 25 
River-and-rail ........... 62 54 41 30 25 21 
River-rail-and-lake ..... 52 46 35 26 22 19 


Later, the Manhattan Navigation Company withdrew 
from the arrangement, but its place was taken by the 
Hudson Navigation Company. 

One of the rail-and-lake tariffs already filed at Wash- 
ington, Delaware & Hudson I. C. C. No. 10697, R. R. No. 
F. D. A. 1153%, effective June 15, shows the following 
class rates from New York and Brooklyn: 


To western points in following group: 





a — Ciasses-——__—___——__ 
Rule Rule 

1 2 25 3 26 4 > 6 

WHGRPONS |... side). Ses ced vaive 51 45 38 35 28 24 20 18 
Lake Michigan ports.52 46 39 35 28 26 22 19 
Kankakee ........... 55 49 41 38 30 27 23 20 
BE ic cdtsGc clases votes 55 49 41 38 30 27 23 20 
SS 63 56 47 43 34 31 26 23 
0 ee see 77 68 58% 54 44 39 33 28 
Mason City .......... 64 57 48 44 35 31 27 23 
ee ere 68 50 51 47 37 33 28 24 
Trans-Miss. Group...68 60 51 47 37 33 . 28 24 
Atkinson Group ......70 62 52 48 38 34 29 25 
St. Paul Group....... 73 64 54 48 38 34 29 24 


This contemplated change has been followed by a 
notice on report that the Old Dominion Steamship Com- 
pany, operating under a 62-cent scale, will inaugurate a 
schedule 10 cents lower as soon as possible... Traffic mov- 
ing under this rate will go to Norfolk by boat, thence up 
the St. James to Richmond, via the Richmond Steamship 
Company, and thence via one of the fast freight lines to 
destination. To further complicate the situation, it is also 
rumored that the Ontario & Western will return to the 
69-cent differential schedule in effect up till early last year. 


Particularly on the matter of deliveries is the BDrie- 


Delaware & Hudson arrangement expected to play havoc 
with the standard routes. It is pointed out that the Erie 
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can make fourth-morning delivery from Binghamton 
against third via the standard all-rail lines. Rail-and-lake 
west of Binghamton, the Erie is expected to be on a par 
with competitive standard rail-and-lake routes. Coming 
down to the question of the effect on the ocean-rail move- 
ment, it is pointed out that the Erie will be in a position to 
make fourth-morning deliveries, Binghamton to Chicago, 
against sixth for the coastwise lines, while the Erie 52-cent 
route will make seventh-morning Chicago delivery against 
tenth or twelfth morning delivery via the few routes, the 
Canadian Atlantic and Rutland lines, that now use the 52- 
cent scale. 


Argue Pig Iron Rate Case 





Washington, D. C., May 19.—In the Wharton Steel 
Company complaifit against the Central Railroad of New 
Jersey and the Pennsylvania Railroad, argued Satur. 
day, the opening plea was made by George S. Patterson. 
The subject is an advance from $1.05 to $1.15 in the 
joint rate on pig iron from Wharton, N. J., to Harrisburg, 
Pa., involving a movement by the Central of 218 miles 
and by the Reading of only 115, and 150 by the Lehigh, 
and by way of Reading the distance is only 90 miles. 
The displaced rate was $1.05, which lasted from 1906 
to 1910. A combination on shipments from Lehigh 
furnaces, 152 miles, is $1.40, which the carriers sax is due 
to the Pennsylvania state long and short haul law. For 
that reason, the carriers contend, that the $1.15 rate 
is not unreasonable. Mr, Patterson claimed that, re 
membering that pig iron is worth from $15 to $25 a 
ton, a rate of 5 mills per ton per mile is not unreason- 
able. As compared with other rates from all the iron 
producing districts to Harrisburg, he thought the in- 
creased rate is very reasonable. That comparison shows 
that the per ton mile rate from Josephine is 9.8 mills, 
and from Emporium 7 mills. The reason for raising 
the rate is that the furnaces in the Lehigh district, 
with a much shorter haul to Harrisburg, had been 
demanding an advance to equalize the differences, 

John B. Daish, for the complainant, contended that 
the increased rate is unjust, unreasonable, arbitrary and 
excessive and asked for a reduction to the old rate. 
The Pennsylvania alone appeared. The Central of New 
Jersey took itself out of the case by saying the Penn- 
sylvania declined to join in any rate except the $1.15. 
Inasmuch as the Pennsylvania controls 90 per cent of 
the terminals at Harrisburg, its declination to join made 
the Central unimportant. 

Mr. Daish complained that rulings by the examiner 
before whom the hearing had been had, made a proper 
presentation of the case impossible. Chairman Clements 
interrupted him to say that that point, if insisted. upon, 
should have been made before the oral presentation 
had been begun. The chairman wanted to know whether 
he desired time for a better presentation of his case. 
After consultation with his client, Mr. Daish said he 
would submit the case on the record, with the e* 
pectation that the Commission will take notice of the 
rulings. to which he called attention. - 

Mr. Daish said that while the Pennsylvania empha 
sizes the fact that it cannot be required to meet short 
‘line competition, it is a fact that it does meet it in 
many places where conditions are not so favorable as 4! 
Harrisburg, but firmly declines to do so at the Pen 
sylvania capital. 
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cau {| DEFENDS SIXTY-CENT SCALE 
mn a par _—— 

Coming Dickinson Files Answer to Beli Brief in Central 
amore Freight-Missouri River Conflict 

sition to 

chicago, Washington, D. C., May 19.—Sixty cents between the 
Epo com Mississippi and Missouri rivers is a reasonable scale; it 
an is a schedule of rates the carriers have been endeavoring 


to restore; therefore, the charge made in the Warnock 
case that the application of a 51-cent scale on seaboard 
against the higher charge on traffic originating in Central 
Freight Association territory discriminates is one that can- 
J not be laid at the door of the carriers. This is the stand 
taken by W. F. Dickinson as attorney for all the defend- 
ants, in answering the brief filed by George T. Bell of 


> the 52- 


on Steel 
of New Sioux City and reviewed in THe TRAFFIC WorLD for April 
d Satur- 22, 1911, page 744. A review of Mr. Dickinson’s brief fol- 
atterson. lows: 
5 in the Careful study of the brief filed by the complainants 
wrisburg, leads the defendant carriers to the conclusion that one of 
18 miles the main grounds for complaint is the alleged discrimina- 
> Lehizh, tion against Central Freight Association territory traffic in 
90 miles. the maintenance of a different and higher inter-river pro- 
rom 1906 portional on that tonnage thah is contemporaneously ap- 
» Lehigh plied on traffic originating at the Atlantic seaboard. Atten- 
ay is due tion is called to the fact that Mr. Bell lays great stress 
nw. For upon the attitude taken by the carriers in their court suits 
1.15 rate to overthrow the original order in the Burnham-Hanna- 
that, re Munger case. Answering the contention that, because of 
to $25 a this, carriers cannot be heard to object if the removal of 
unreason- the cause of complaint if effected by putting C. F. A. and 
the iron seaboard territories on an equality, Mr. Dickinson says: 
t the in “It follows that if these cases were rested solely on the 
son shows issue of unjust discrimination, a finding by the Commis- 
9.8 mills, sion that the advances involved in the Burnham-Hanna- 
or raising Munger case are justifiable in view of the record as now 
n district, made, would remove the cause of complaint as to these 
had been several complainants. Granting for the moment that the 
nes application of different scales of rates between the rivers 
sails a that may bring about discrimination as between traffic from the 
ji > oa seaboard and traffic from Central Freight Association 
ery * territory, the carriers have endeavored to remove the dis- 
old se crimination complained of by restoring the old scale of 
ao wee rates as applied to seaboard traffic, and as they believe that 
= in the additional evidence now before the Commission is 
the vy. sufficient to sustain the propriety of such action on their 
pe cent ot part, the determination of the question in favor of the 
join made 


carriers will effectually satisfy this feature of the com- 


plaints.” 
e examiner 


le a proper 
n Clements 


But the defendants decline to let the case rest solely 
upon the issue of discrimination. The reasonableness of 
the rates on per se has been brought into play. 


sted. upon, As they 

tation understand Mr. Bell upon that point, his attack rested 
oop ther upon four grounds: 1. The decision of the Commission 
ed Sal in the original Burnham-Hanna-Munger case; 2. Divisions 
t . of through rates accepted by the carriers for other busi- 
“" ee pr hess, stated to be below the 60-cent scale; 3. The Iowa 


State distance tariff; and 4. The findings in various state 
Maximum rate cases in which it was held that the cost 
of handling local state was greatly in excess of the cost 


tice of the 


>m pha- 
inia - eer of handling interstate traffic. The first point is disposed 
a psi in of by the statement that the 60-cent scale on seaboard 
meet i 


traffic is aagin before the Commission and, as far as this 
‘quiry is concerned, has not been passed upon by it. 

; Defendants admit that in many cases they accept 
‘nter-river divisions lower than the 60-cent local scale, but 


prable as at 
t the Pent 
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that this should be taken as a measure of the reasonable- 
ness of the corresponding local rates they deny. Atten- 
tion is called to the stress laid upon the testimony that 
the Burlington inter-river proportion on transcontinental 
traffic was 33 cents and that some profit was made thereon 
and the deduction that the profit on the Missouri River 
business taking the 60-cent scale must be 125 per cent. 
This deduction defendants deem fallacious on its face. 
Would the complainants contend that if all Burlington 
rates were scaled down on this 33 cents basis, the road 
would still make a profit from its entire operation? De- 
fendants do not think so, but complain that a reduction 
is asked on the inter-river rates because of the relation- 
ship with this 33-cent rate. 


“It should be perfectly clear to anyone, even though 
not engaged in railroad operation, that where a railroad 
is operating regular freight trains between Chicago and 
the Missouri River, loaded up with freight that normally 
moves between those points, it can afford to accept at a 
very low earning a shipment or class of shipments, for 
carriage in those trains, which normally would go by an- 
other and competing route, or by no route at all. Why? 
For the reason that the initial expense of operating the 
train, including a proportion of management expense, main- 
tenance cost, interest charges, etc., is already fixed and will 
be incurred whether or not the extra shipment or class of 
shipments is received by the railroad company for trans~ 
portation. Therefore, if only a very low rate or division 
of a rate will induce the extra traffic to move via its line, 
the railroad company is justified when making the rate 
or granting the division, in considering only the additional 
cost to cover, the physical movement of the particular 
traffic. It requires no argument to prove that this addi- 
tional cost must be slight indeed as compared with the 
cost of moving all traffic that is normally carried via the 
line of that particular railroad; and the railroad company 
would be justified in making an extremely low rate if nec~ 
essary to induce the movement of the traffic, provided the 
revenue received therefrom is something more than the ad~ 
ditional cost of the physical movement. If the extra traf- 
fic should move via other routes, or via no route whatever, 
the railroad company would still be required to meet the 
expense of operating the train, including a proportion of 
the overhead expense. If the railroad company can secure 
the traffic by the making of a rate which will yield some- 
thing more than the cost of the extra coal that will be 
consumed and the extra handling at terminals, etc., it has 
something which otherwise it would not have to apply on 
the general expense of operating the train, and it would 
be enabled thereby to make cheaper rates on other articles 
in the train which ordinarily move via the line of that 
particular railroad. The same principle governs the mak- 
ing of divisions in many cases; that is to say, if a divi- 
sion is necessary to secure the traffic which pays some- 
thing above the cost of the physical movement of the 
traffic, the railroad company will make that division, and, 
in our judgment, is justified in doing so. But on the faee 
of it, it must be aprarent that the division thus made is ef 
no value whatever in determining the reasonableness of 
rates on other traffic the movement of which is- normal 
over the road of that company, for if all rates were made 
on the basis of such division, there would be little left to 
take care of the overhead expense. It follows, therefore, 
that the profit made by the Burlington in the example 
referred to is based upon the additional cost incurred in 
the physical handling of the so-called transcontinenta? 
traffic, and that if any higher division were charged the 
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traffic no doubt would seek other avenues of transporta- 
tion. It follows, also, that neither the Burlington nor any 
other road would be able for any great length of time to 
pay operating expenses if the reasonableness of the rates 
on other traffic was to be measured by any such standard. 
Moreover, we think it will be found as a general rule that 
wheneyer a joint rate is lower than the combination of lo- 
cals, it is due to the existence of some controlling condi- 
tion, such as competition. Can it be said, therefore, that 
the division of any such joint rate can be accepted as any 
sort of standard in determining the reasonableness of the 
corresponding local rate? We submit that the cost basis 
above described, which is applied in cases where a low 
division is necessary to secure the traffic, clearly demon-. 
strates that the divisions of through rates are of no value 
as standards by which to measure the reasonableness of 
the corresponding local rates.” 

Mr. Dickinson explains the basis of divisions between 
lines east and west of the Missouri, agreed upon by the 
carriers some twenty-five years ago, in the following fash- 
ion: The total tonnage, for example, between St. Louis 
and Colorado common points, was drawn off from a year’s 
waybills and each class and commodity extended at the 
current local rate east and west of the river. By this 
basis the earnings of both carriers were arrived at on 
the basis of the locals, as well as the total earnings on the 
traffic of the year. The percentage of the earnings of the 
carriers east of the river to the total earnings and the 
same of the western lines were then ascertained, and these 
percentages determined the divisions east and west of the 
river on all traffic. The same method was employed on 
traffic to Utah as well as on traffic from Chicago. Counsel 
is not advised that this basis has ever been departed from, 
although revisions have been made from time to time on 
account of changes in tonnage and in local rates. Here 
is an attempt at approximating the local rates in divi- 
sions; fluctuations in rates and the character of tonnage 
prevent a too close approximation to the local rates. Un- 
der this system, however, of a division one side of the 
river is lower than the local, it should offset by a division 
on the other side that is higher than the corresponding 
local. 


“Tt is true that the higher classes show lower divisions 
east of the river than the local scale, but we are advised 
that these divisions have no doubt been lowered by 
changes in local rates since the last revision was made a 
number of years ago, and that a new division would prob- 
ably result in placing these divisions on a higher basis. 
We think it proper to state that certain lines east of the 
Missouri River are vigorously contending at this time with 
the western lines for a revision on the basis of present 
rates and tonnage, on the ground that the changes which 
have followed since the last revision was made have re- 
duced their divisions below a normal basis.” 


To show, however, that if there are still cases in 
which the divisions east of the Missouri are higher than 
the locals, counsel submits two tables, one covering traffic 
te Colorado common points from Chicago and St. Louis 
and the other traffic to Utah common points from the 
same cities. In the first instance citation is made of six 
classes and 49 commodities on which the inter-river pro- 
portion is in excess of the local rate. To Utah common 
points two classes and 58 commodities are given which 
take a higher division than the inter-river local. 

Short shift is given the contentions with respect to 
the Iowa scale. There a rate of 57.5 cents for a distance 
of 332 miles was fixed twenty-two years ago. True, a court 





Vol. VII, No. 20 


upheld this schedule, finding that the rates yielded the 
carriers some profit, but the doctrine now is that a carrier 
is entitled to a fair return. Counsel is unaware that the 
carriers have ever conceded that the Iowa scale gave them 
a fair return. While the 60-cent scale applies a short line 
distance of 277 miles, between St. Louis and Kansas City, 
it also applies from St. Louis to Omaha, where the short 
line distance is 413 miles, and from Dubuque to Kansas 
City, 427 miles. Is a rate of 60 cents for 427 miles unrea- 
sonably high as compared with a rate of 57.5 cents for 332 
miles? 


Coming to the fourth point, the relative cost of state 
versus interstate business, it is admitted that the local 
business is, on the average, more expensive to handle than 
the interestate. But, “does it follow,’ asks counsel, “in 
view of the evidence in this case, that the cost of hand- 
ling eastern shipments between the rivers, or between 
Chicago and the Missouri River, is less than the cost of 
handling the same class of shipments moving locally via 
the same routes?’ To prove that it does not follow, Mr. 
Dickinson presents an abstract of the testimony of C. J 
McPherson, assistant to the general manager of the Mis- 
souri Pacific; J. E. Taussig, superintendent of terminals 
of the Wabash at St. Louis, both before the Circuit Court 
in the Burnham-Hanna-Munger injunction proceedings; 
and Frank L. Johnson, general superintendent, Iowa divi- 
sion, Burlington system, and Frank P. Eyman, assistant 
freight traffic manager of the Chicago & Northwestern, in 
the last Commission hearing on Missouri River rates. 

From this testimony it appears that 80 per cent of the 

eastern L. C. L. business received by the Missouri Pacific 
at St. Louis comes already loaded and is handled through 
without transfer. Included in this 80 per cent are cars 
that come through loaded from the East and cars which 
are made up at East St. Louis by the eastern lines. The 
remaining 20 per cent is handled across the Mississippi 
River by teams and unloaded at the St. Louis outbound 
freight houses of the carrier for loading into cars for 
shipment beyond. On the traffic that comes through 
loaded, the Missouri Pacific pays out of its local scale of 
rates between the rivers two cents per hundred for trans- 
fer between the two terminals, including the movemelt 
over the bridge. On traffic teamed across the Mississippi, 
the carrier pays five cents a hundred, with a minimum of 
15 cents per shipment. The average carloading on easterl 
business, whether loaded from team or through car, is 
about 10,000 pounds, as against a 17,000-pound average 0 
Missouri River traffic originating at St. Louis locally. The 
cost of loading at St. Louis is about the same on both local 
and through business. Against the eastern business mus! 
also be charged per diem on eastern cars; this averages 
about $4 per car—and this while many of the home cars 
are standing idle. The empty eastern cars cannot be hal 
dled back from Kansas City to St. Louis for less thal 
$9 per car. There is no lighterage or trap car expense 
St. Louis on local traffic. What was true with respect ' 
rehandling traffic at St. Louis by the Missouri Pacific 
would apply in general to the other roads there. 

On Wabash cars at St. Louis it was testified that the 
cost of transfer across the river, plus the cost of transfer 
from car to car, made the cost 64 cents per ton al St 
Louis on through business not teamed across the river 
Cars against which the 64-cent charge lies contain freight 
for delivery locally at St. Louis, and this makes necess4!! 
a separation of the freight at that point, while the through 

freight must be rehandled to the outbound car The 
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switching payments by the road to obtain local L. C. L. 
business at St. Louis are inconsiderable. 

At Chicago, it was shown by the testimony that east- 
ern L. C. L. freight must practically all be rehandled at 
Chicago in order to get the freight in the proper outbound 
Occasionally a car will go through without trans- 
fer, but the movement of this character is slight and the 
average loading is light. Eastern L. C. L. freight trans- 
ferred to the Burlington at Chicago by team is rehandled 
at about the same cost attached to business originating 
locally. But only about 30 per cent of the traffic from 
the east is so received; the 70 per cent is received in cars, 
and switching and rehandling is necessary. This method 
of rehandling, which appears to be common to other Chi- 
cago roads, is much more expensive than the cost of 
handling local freight. Attention was called at the Chi- 
cago hearing, however, to the fact that the carriers ab- 
sorbed the charges on certain local L. C. L. traffic re- 
ceived through the tunnel company, lighters and trap cars. 
But this percentage is slight; 20 per cent on the Burling- 
ton and from 10 to 12 on the Northwestern. Counsel feels 
safe in saying that this extra cost is fully offset by the 
extra cost to the western lines in handling eastern freight 
delivered to them in cars. It is Mr. Dickinson’s conten- 
tion that the evidence clearly shows that when all the 
traffic is considered it costs the western lines fully as much 
to handle L. C. L. merchandise from the East as it does to 
handle the same class of freight when originating locally 
at the points where the eastern freight is rehandled. There- 
fore, it is argued that there can be no sound reason for 
making an inter-river proportional lower than the local 
scale. The burden of proof was on the complainants to 
prove the 60-cent scale from Central Freight Association 
territory unreasonable; counsel is unable to find that this 
burden has been discharged. The 60-cent proportional is 
used to preserve the existing parity between the Missouri 
River cities. In effecting this equalization the western 
carriers are forced to shrink their rates between Chicago 
and the Mississippi, while the eastern roads receive prac- 
tically their full local up to Chicago. It does not seem 
fair to ask the western lines to accept anything less than 
a fair rate for the inter-river haul, and the carriers cannot 
regard anything below the 60-cent scale as fair. More- 
over, in considering this 60-cent scale, weight should be 
given to the fact that it applies not only on a 277-mile 
haul, but also to distances running as high as 427. “When 
all the facts in connection with the 60-cent scale are given 
due consideration, including the application of that scale 
of rate over varying distances for the purpose of placing 
the Missouri River cities on a parity, the cost to the west- 
ern lines of handling the eastern traffic out of St. Louis 
and Chicago, as compared with the cost of handling the 
Same class of traffic when originating locally at those 
points, and the lighter density of traffic in the western 
territory and smaller earnings per train-mile as compared 
with the same factors in eastern territory, we think that 
there can be no escape from the conclusion that the com- 


Plaints in these cases are without merit and ought to be 
dismissed.” 


cars. 


Mr. Bell’s elaborate plea for reparation is disposed of 
in this language: 

“We deny that these complainants are entitled to any 
Teparation whatever. In the first place, the 60-cent scale 
aS applied to eastern traffic, is neither unjust nor unrea- 
Sonable. In the second place, with the exception of the 
Indianapolis complaint, there has never been a finding 
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by the Commission that the 60-cent scale as applied to 
traffic from points in Central Freight Association terri- 
tory is unreasonable; and since no question is presented 
of a lower scale having been in effect, the prayer for 


reparation should be denied. In the third place, the com- 
plainants claim reparation on shipments moving subse- 
quent to November 3, 1908, although the petition was not 
filed until November 3, 1910. If in 1908 the complainants 
felt that they were paying more than a reasonable rate, 
we thinx they should have presented their complaint to 
the Commission at that time. They will answer, of course, 
that suit was then pending in the Burnham-Hanna-Munger 
case to review the order of the Commission; but, even so, 
there was nothing to have prevented them from filing their 
complaint with the Commission at the time they believed 
that the 60-cent scale was unreasonable.” 


Interchange Methods on Grill 





Washington, D. C., May 19.—Interchange of seaboard- 
Missouri River freight at East St. Louis assumed consider- 
able importance in the argument of the Warnock case last 
Thursday, involving a plea for 51-cent inter-river propor- 
tional on traffic originating in Central Freight Associa- 
tion territory, when Commissioner Lane suddenly asked 
whether or not that phase of the controversy could not 
be inquired into. 


“Couldn’t we go into that situation?’ asked Commis- 
sioner Lane, “of the eastern carriers making deliveries 
at East St. Louis when the consignee happens to be a 
western railroad? That seems to be a railroad practice, 
and you know under the new law we have authority to 
inquire into railroad practices.” 


That question was shot at W. F. Dickinson, attorney 
for the Rock Island, after he had spent a considerable 
time explaining the great cost to which the western roads 
are put in handling freight from Central Freight Associa- 
tion territory and consigned to Missouri River points. 
Commissioner Lane also wanted to know in whose interest 
the practice is maintained. Mr. Dickinson said he could 
not answer the question as to whose interest or the query 
as to the power of the Commission, without entering a 
discussion he did not feel like undertaking. 


General Solicitor Wright of the Northwestern inter- 
jected the statement that he presumed delivery is made 
at East St. Louis because the competition between the 
western roads for the business is so keen that the eastern 
lines can force the one that gets it to stand the expense 
of the expensive drayage across the Mississippi. He did 
not go into the question of the power of the Commission. 

Before Commissioner Lane put his question Mr. Dick- 
inson made an elaborate exposition of conditions at 
Mississippi River crossings, maintaining that it is prac- 
tically a two-line haul, with all the expenses incident to 
taking freight out of light-loaded cars at East St. Louis, 
carting it thence to the outbound freight house in St. 
Louis and there sorting it and re-loading in cars of the 
western carriers. 

George T. Bell, in reply for the shippers, suggested 
that when the carriers are in the Missouri courts they 
say the cost of local freight movement is from two to ten 
times the cost of through business, but when they appear 
before the Commission they can see that this through 


business is just about as expensive a proposition as the 
other. 





ARGUE BIG COAL RATE CASE 


Commission Hears Final Pleas in Suit of the 
Meekers Against the Lehigh Valley 





(Special to The Traffic World.) 


Washington, D. C., May 19.—Arguments were heard 
Monday in the case of Henry E. and Caroline Meeker 
against the Lehigh Valley by W. D. Glasgow for the 
complainants and Frank H. Platt for the railroad com- 
pany. The complainants claim the anthracite coal rate 
from the Wyoming field to Perth Amboy, of $1.55 per 
ton, is unjust and unreasonable. They also demand rep- 
aration in the minimum of $156,144 on the ground that 
that is the sum they have paid in excess on shipments 
of coal that yielded the carrier a revenue per ton per 
mile in excess of the average it received on all the 
traffic passing over its rails. 

They rely, for recovery of that sum, upon the 
principle laid down by the Interstate Commerce Com- 
mission that coal being a low grade commodity, the 
revenue per ton per mile should in no instance exceed 
the average of revenue derived from all classes of com- 
modity. Attorney Glasgow asserted that reparation at 
the rate of five, ten or even fifteen cents per ton 
would not be adequate, for the reason that the excess 

~ eharged by the company is so great that anything 
Rike that would be only nominal reparation. He con- 
“ended farther that, inasmuch as the complainants, for 
practical purposes, are shut out of the courts on 4a 
question of reparation, the Commission should act in 
a judicial capacity in such a case and do substantial 
justice, with the sum beforementioned as the minimum. 

Mr. Glasgow asserted that a rate of $1 per ton 
would be adequate compensation for the carrier. He 
added that even at that rate the company would make 
a fat profit. He said he did not contend for big rep- 
aration because the Lehigh makes a dividend of from 
14 to 18 per cent, because he does not subscribe to 
the doctrine, or whatever it may be called, that a 
earrier favorably situated, shall not make a big divi- 
dend on its investment, 

The coal on which reparation is demanded con- 
stituted only about 5 per cent of the tonnage of that 
eharacter carried by the railroad—that is, coal for 
shipment by water. Coal carried for shippers not allied 
with the railroad company furnishes only about 8 per 
eent of the Lehigh’s tonnage, so that if the reparation 
is awarded, the sum to be paid to outsiders is com- 
paratively small. The sum theoretically coming out of 
the company’s treasury would be very large, but inas- 
much as it would go merely “from one till to another, 
the effect would hardly be noticeable. 

The reparation is figured on the difference between 
the average rate per ton per mile from all traffic and 
the rate paid by the Meeker mines.’ In 1906 the rate 
from all traffic was 6.26 mills, while the Meeker coal 
yielded 7.62 mills. In 1907, the latest year for which 

figures were available, the figures were: From all 
sources, 6.31 mills; from Meeker coal, 7.46 mills. Mr. 
Glasgow contended that this is not one of the cases 
in which the carrier, in good faith, maintained a rate 
after its reasonableness was challenged. The Meekers 
had notified it away back in 1901 that it deemed the 
rate excessive and would demand reparation. Ever 
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since that time they have paid the $1.55 rate under 
protest and for two years they have been prosecuting 
this proceeding. 

Attorney for the complainants and Frank H. Platt 
jarred several times during argument. One time Mr. 
Glasgow referred to an affidavit made by a company 


official as showing a profit of nearly five cents a ton 
for dumping the coal at Perth Amboy. Mr. Platt in- 
sisted that that affidavit, made in the Hearst proceed- 
ings again the anthracite carriers, is not in the record 
of this case. Mr. Glasgow retorted that it was and 
promised to produce it for the benefit of the railroad 
company. He brought forward that affidavit to contrast 
with a report made by the railroad company in 1894 
and again in 1895, which shows that the profit on 
that part of the service in getting the coal from the 
mines to the water front is even greater, because costs 
in 1895 were greater than they are now. He availed 
himself of reports of costs made by officials of the 
railroad to show that when the company put in larger 
cars it did so because it increased its profit earning 
loads 29 per cent without increasing the engine cost a 
cent, and the cost for wages since the 100,000-pound 
cars were put into use have been but a small percent- 
age in comparison with the increased income resulting 
from the employment of heavier equipment. 
Adverting to figures made by one of the experts 
that valued the Lehigh property, Mr. Glasgow remarked 
on the fact that the expert made it appear that it cost 
more to transport the coal over the level section of the 
road in New Jersey than across the mountains. Haul- 
ing across the mountains, Expert Wilgus testified, cost 
the road 4.11 mills per ton per mile, while the cost 
across level New Jersey is 4.26 mills per ton per mile. 
He wondered how even an expert could arrive at the 
value of a property by riding over it in a private 
car from Sunday morning until Wednesday noon, as 
did one of the experts. He thought such figures should 
indicate to the Commissioners the character of some 
of the testimony put in by the carrier in its attempt 


to justify its rate of $1.55, which for a considerable ~ 


length of time was maintained, while the Pennsylvania, 
with a longer haul, charged only $1.40, and out of that 
paid an allowance of fifteen cents per ton to the car- 
riers that brought the coal to its rails. 


Since 1901 the Pennsylvania has been charging 
$1.55 per ton, but it has increased its allowance t 
carriers that gather the coal thirty cents per ton, and 
the Lehigh is one of them. Referring to the fact that 
the Lehigh estimates that the cost to it of carrying the 
coal is $1.49 per ton, he wondered how it is possible 
for that company to pay 14 to 18 per cent dividends 
when its rates on pea and buckwheat coal are as |oW 
as $1.20 and $1.15 per ton. 

Analyzing the figures furnished by the Lehigh, M". 
Glasgow asserted that the actual cost of transportine 
a ton of coal from the field to Perth Amboy is cer 
tainly not more than sixty cents. Taking cost of 
gathering on the D. D. & S., which the superintendent 
of transportation figured at 7% cents for an averas® 


haul of twelve miles, he said the highest possible cos! 
is a little more than 61 cents. He said the presumption 
is that the trackage contract between the Lehigh and 
D. S. & S. of 35 cents per ton is profitable because 
after being in effect for ten years it was renewed for 


a further period of fifteen years. 
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Considering the rates of the Pennsylvania Railroad 
on coal going to South Amboy, Mr. Glasgow asserted 
that the Lehigh rates, during the whole period cov- 
ered by the complaint were unjust and unreasonable. 
The Lehigh flat rate of $1.55 for the short haul, which 
went into effect on August 2, 1901, has been in effect 
against Meeker, while had he been able to ship by 
the Pennsylvania, he would have had the benefit of 
a $1.40 rate with an allowance of 15 cents to the 
carrier that brings the coal to its rails. The Penn- 
sylvania, the Lehigh man present said, now maintains 
the $1.55 rate. Mr. Glasgow remarked, however, that 
the Pennsylvania has increased its allowance to car- 
riers that bring coal to it from fifteen to thirty cents. 

Mr. Glasgow maintained that, inasmuch as the av- 
erage revenue per ton per mile for the whole traffic 
passing on the Lehigh in 1907 was 6.31 mills and the 
rate charged Meekers gave a revenue of 7.46 mills per 
ton per mile, the unreasonableness of the rate is ob- 
vious. .Chairman Clements asked Mr. Glasgow what 
rate he thinks would be a reasonable rate. One dollar 
is what Mr. Glasgow said, and at that figure the 
railroad company will make a fat profit. 


After listening for more than two hours to Frank 
H. Platt’s conclusions as to what is shown by the 
admitted facts in the record, Chairman Clements told 
the lawyers to “cease and desist,” for it has become 
evident that the Commissioners themselves will have 
to examine the record in this long-drawn-out case and 
reach their conclusions independent of the lawyers. 

“We might listen to you a year,” said the chairman, 
addressing Messrs. Glasgow and Platt, “and come no 
nearer a conclusion as to the facts than we were when 
we began. Give the Commissioners time to examine 
the record, as they must, because you cannot agree 
as to the facts at all,” 


Attorney Glasgow derided the report made by W. J. 
Wilgus, the expert who examined the railroad for the 
company, calling attetnion to the fact that when his 
testimony was taken he iterated and reiterated that 
he depended upon his engineer for the details, and 
then that when the engineer was placed on the stand 
it developed that he had not made his examination 
of the property until after Mr. Wilgus had testified. 

Attorney Platt sneered at L. C. Smith, the expert 
for Meeker, on the ground that he had made his cal- 
culations on net tons, when, as a matter of fact, the 
railroad company had reported operations on gross tons 
as to coal traffic. Therefore, when Mr. Platt had 
pointed out the error, Smith went over his figures, the 
result being that the claim for reparation has been 
cut down to a lower figure. To that Mr. Glasgow 
retorted that officials of the railroad company had 
fallen into the same error, and that Mr. Platt himself 
did not know it until one of the officials of the com- 
pany casually let the fact come out: also that the 
‘company had made the change in its way of reporting 
coal statistics without indicating the change. 

About the only facts the lawyers seem to agree upon 
Were: First, that the Lehigh is a coal road, and second, 
that in 1907 the return from all traffic was 6.31 mills per 
‘on mile and from anthracite 7.46. Mr. Platt continued to 
refer to the revision of Smith’s figures, and Mr. Glasgow 
retorted in kind by suggesting that Wilgus’ exam- 
ation made from Sunday evening to Tuesday evening 
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showed how little dependence might be placed on such 
expert testimony. 


Mr, Platt insisted that it is much more expensive 
to handle hard than soft coal at terminals. He had 
not heard the testimony given in the case of Boileau 
vs. P. & L. E., wherein the assertion was made that 
at the Ashtabula docks it costs about 63 cents a ton 
to handle soft coal. Mr. Platt’s contention was that 
it costs 391%4 cents to handle hard coal at Perth Amboy” 
Mr. Glasgow contended that the Lehigh is at no greater 
disadvantages in handling coal than the Norfolk & 
Western, which is also a coal road, but whose return 
per ton mile is much lower. 


Mr. Glasgow remarked that former Chief Engineer 
Wallace of the Panama Canal work talked like a 
swashbuckler when he said he valued a railroad in 
the same way a farmer values a hog—that is, by look- 
ing at it. He commended former Chief Engineer Ste- 
vens of the same large work, because he said he would 
neither indorse nor repudiate the estimate of Wilgus, 
but he believed it to be about correct. 


Commissioner Meyers asked what fraction of the 
cost of the road has been devoted to the coal trade, 
but he got no direct answer. Mr. Platt said at that 
point that the Lehigh is an exceptional road in that 
it never sold any stocks or bonds for less than par, 
but that it has much property, like the water front 
at Buffalo, that it bought for little or nothing in com- 
parison with the real estate value now placed upon 
it, no matter how figured. He did not go into that 
matter any farther. 


In conclusion, Mr, Glasgow maintained that the 
real cost of carrying a ton of coal is about 28 cents. 
He suggested that even if the Commission trebles that 
figure and calls the product the cost of carrying coal, 
the reparation to Meeker will be much greater than 
any-amount he has ever asked. He said that Mr. 
Platt’s contetnion that the Lehigh carries through 
freight from the West at whatever it can get, and 
therefore at what might be called a by-product rate, 
is not worth much because the same is true with 
regard to every other coal road, but none claims the 
right to exact such a large return per ton mile as 
the Lehigh. 


Mr. Platt mildly protested against Mr. Glasgow re- 
ferring to the resolution placed on their minutes by 
the directors of the Temple Iron Company in 1902, 
which he said Mr. Glasgow was trying to make appear 
was the result of a conspiracy of the presidents of the 
coal carrying roads who also happened to be directors 
of the iron company. He suggested that the statute of 
limitations bars the resolution, even if it ever amounted 
to anything, which he did not admit, especially in view 
of the fact that the conspiracy case based on it had 
failed. 


Mr. Glasgow suggested that the failure was the 
result of Mr. Platt’s adroitness which resulted in Judges 
Gray and Lannin holding with him and Judge Buffington 
holding with the Meeker side of the controversy. 
That afforded him an opportunity of suggesting that 
the courts had closed every door to Meeker, so far 
as reparation is concerned, and for that reason the 
Commission should give judicial consideration to that 
demand. 
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ARGUE SINCLAIR RATE CASE 


Counsel Thresh Out Reasonableness of Relative 
Adjustment on Live Hogs and 
Dressed Product 





(Special to The Traffic World.) 


Washington, D. C., May 19.—Adjustment pf the live 
stock and fresh meat rates between Cedar Rapids to 
Atlantic ports came in for sharp criticism last Friday in 
the argument on the complaint of T. M. Sinclair Com- 
pany, Limited, against the Chicago, Milwaukee & St. 
Paul. Charles A. Clark, attorney for the complainant, 
told the Commission he could see no reason for a rate 
that carries the Iowa hog on his own hoofs to Boston 
and New York for 50 cents per hundred, but makes 
the shipper pay 57% if the hog goes east in boxes or 
other containers, plus the local from Iowa points of 
11 cents or 17% cents from Missouri River points. He 
also insisted that it is in violation of all rules and 
principles of rate-making for the roads west of the 
Mississippi to get a division of the through rate that 
is higher than their local rate betwen Cedar Rapids 
and Chicago. He claimed that the testimony of Mr. 
Webster, one of the railroad witnesses, shows that the 
western roads receive for their part of the through 
haul 17 cents, while their local rate is only 13% cents. 

Attorneys for the carrier denied the accuracy of 
Mr. Webster’s testimony when he said the division to 
the eastern roads is 41% cents. They said that their 
brief shows the division is 431%. Mr. Webster, 
asserted, was in error. 

“Of course,” said Colonel 
anything about these divisions. They are not accessible 
to us. I prefer, however, to accept the testimony of 
Mr. Webster rather than the assertion in the brief of 
my learned brethren.” He then read from circulars 
issued by the carriers to indicate that the testimony 
of Mr. Webster which he claims shows a division of 
the through rate that gives the western roads 17 cents 
as their share, while their local rate is only 13% cents, 
is correct. 

He said that the whole tendency of the Commis- 
sion and court orders and decisions has been to the 
effect that the rate on fresh meat should not exceed 
that on the animal from which it is produced. 

C. C. Wright, by way of answer for the western 
roads, said that at the hearing Mr. Sinclair had dis- 
tinctly asserted the adjustment west of the Mississippi 
would not be put in issue; that he complained of the 
adjustment and division east of the Mississippi. For 
that reason Mr. Wirght said he felt justified in assert- 
ing that, even if Colonel Clark’s figures and calcula- 
tions as to the division and proportionals west of the 
river were correct, the western railroads are entitled 
to time for answering the complaint brought in at this 
late day. He submitted that neither by the petition nor 
by the testimony is the adjustment west of the river 
brought into issue. 

John F. Finerty, Jr., for the eastern roads, asserted 
that Mr. Sinclair’s complaint was intended to be made 
against the proposed increase of all rates; that his 
complaint against the eastern rate adjustment was inci- 
dental and almost an afterthought. Mr. Finerty said 


they 


Clark, “we don’t know 
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the complaint had evidently been prepared with the 
idea that if the protest against the proposed increase 
of rates failed, there would be something to fall back 
upon. He asserted that the division to the 
roads is never greater than their local rates. 

He also declared that the publications of the rail- 
roads will show that Mr. Webster was in error in his 
testimony. Chairman Clements asked him and Mr. 
Wright to place before the Commission the circulars 
showing the percentages and the divisions of the rates, 
and they said they would. 


western 


Mr. Finerty denied that the Sinclair plant is dis- 
criminated against in any way whatever, either by the 
eastern adjustment on hogs draining Iowa so that his 
supply of raw material is cut off, or that the Chicago 
packers have an advantage over it in the Boston and 
New York local -markets. He desired particularly to 
call attention to the fact that the rates complained of 
are not Boston and New York rates, but rates to 
points taking New York and Boston rates in a territory 
extending to Bangor, Me., on the north and Philadel- 
phia on the south. Admitting, for the sake of argu- 
ment, that Mr. Sinclair is at a disadvantage in the 
local Boston and New York markets, it is such as no 
rate adjustment can overcome, because Mr. Sinclair is 
neither at the point of production of hogs, nor at the 
point of consumption of hog products, while the Boston 
and New York packers are at the point of consumption 

He said that Mr, Sinclair had refused to tell, at 
the hearing, at what points in Boston and New York 
rate territory he is doing or seeking to do 
He refused on the ground that Chicago packers, being 
present, would receive information to which they were 
not entitled. 


business. 


As to the assertion made by the complainant that 
he had invested more than a million dollars on the 
assumption that the adjustment existing in 1899 would 
not be changed, Mr. Finerty said there had been 00 
change since 1891. The attorney also denied the cor 
rectness of the Clark contention that the tendency of 
orders by the Commission and decisions by the courts 
is toward the same rate on live animals and fresh meat. 
On the contrary, all who have ever dealt with the 
question, except the court in which Judge Bethea pre 
sided, have held the other way. 

Mr. Finerty submitted a mass of figures gathered 
by eastern lines to show that the eastern adjustment 
is not draining hogs from Iowa and compelling theif 


slaughter in the East. Chairman Clements suggested 
that when matter of that kind is introduced after the 
close of the hearing that the party offering the exhibits 
have copies enough for the Commissioners and the oP 
posing counsel. Mr. Finerty said he had been unable 


to get copies of all his exhibits, but he had plenty of 
copies of abstracts he had made from them. 


TO MAKE GENERAL INVESTIGATION. 
St. Paul, Minn., May 19.—It is understood that the 
state railroad and warehouse commission has decided 
upon a general investigation into the rates of the Chi 


cago, Milwaukee & St. Paul and Chicago Great Wester? 
roads. Special attention is to be paid to the connectio? 
of these lines with the express companies. The inaul'y 
would appear to be in the nature of a side-issue invest 
gation of the Wells-Fargo case. 
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FINISH DOUGLAS CASE PLEAS 


Counsel End Final Arguments in Case Involving 
Withdrawal of Transit on Starch 





(Special to The Traffic World.) 

Washington, D. C., May 19.—Argument was begun and 
concluded last Friday afternoon, in the complaint of 
Douglas & Co., starch manufacturers at Cedar Rapids, 
against the Rock Island and others. 

Charles A. Clark stated the case for the complainant. 
The complaint was originally made in 1908, because in 
that year the carrier withdrew the milling-in-transit 
privilege, The complainant charges that it opened its 
mills in 1903, on a promise that it would receive the 
rates accorded to others having the transit privilege. He 
contends that it would have been the poorest kind of 
business judgment for it to have established its mills 
without an understanding that the privilege would be con- 
tinued. The complainant won its fight in 1908, when the 
carrier tried to increase the rates. 

Colonel Clark claimed that the withdrawal of the 
transit privilege amounts to an increase of from 13% 
to 134 per cent, because it requires Douglas & Co. to pay 
in and out freight bills instead of only one bill. His con- 
tention is that the Rock Island, by indirection, is trying 
to get the increase it failed to make stick in 1908. The 
complainant asks that the carrier be forced to restore 
the transit so that the condition supposed to have been 
orderee in 1908 shall exist. He said that unless the Com- 
mission wants to take back what it said in 1908, it will 
direct the enforcement of the order it made on the in- 
creased rate proceeding. 

W. F. Dickinson, for the carriers, claimed there can 
possibly be no discrimination against Douglas & Co. by 
reason Of the withdrawal of the transit privilege and 
its continuance to a breakfast food manufacturer, which 
is the fact at Cedar Rapids, because they are not com- 
petitors, except possibly in the purchase of corn. The 
lawyer read from the testimony to show that the trouble 
both have in buying corn is not due in the remotest way 
from the withdrawal of the transit privilege. 

Upon the theory that there can be no discrimination, 
as between Douglas & Co. and the American Cereal Com- 
pany, Mr. Dickinson argued the only question that could 
possibly be raised is as to the reasonableness of the new 
rates. Inasmuch as the reasonableness had not been 
challenged, Mr. Dickinson contended there is nothing for 
the Commission to pass upon. Mr. Dickinson said the 
transit privilege is an unusual concession, which, in this 
Case, should never have been allowed. 

R. V. Fletcher, on behalf of the Illinois Central, said 
the situation with regard to that carrier is so different 
that the complaints should not have been heard or argued 
together. He said Douglas & Co. are the only starch 
manufacturers on that’ road that have had the transit 
privilege. Inasmuch as the Illinois Central did not come 
into Cedar Rapids until after Douglas & Co. were estab- 
lished, the claim of prior agreement to allow the transit 
Privilege could not be made. 

By comparison, Mr. Fletcher claimed Douglas & Co. 
have better rates than some other starch manufacturers 
on the line of the Illinois Central, and, unless Douglas & 
Co. care to challenge the reasonableness of the rates on 


Starch, the Céntral really has no connection with the 
complaint. 
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EXPLAINING DEMURRAGE CODE 


Railway Association Has Series of Instructions 
to Agents on Uniform Car Service Rules 





In the issue of THr TRAFFIC WorLD for May 6 was 
published the explanations to the national demurrage 
code as made by the committee on relations between 
railroads of the American Railway Association and given 
the tentative endorsement of the Interstate Commerce 
Commission. Interwoven with these explanations are 
instructions to agents. Of these, the Commission took 
no cognizance. 

As a matter of information, below is presented both 
the explanations and the instructions. The instructions, 
which have been approved by the American Railway 
Association, but which, as before stated, were not passed 
upon by the Interstate Commerce Commission, are printed 
in italics; the explanations in ordinary type. 


To Rule 1—Cars Subject to Rules. 

Cars loaded with company material for use of and con- 
signed to ihe railroad in whose possession the cars are held 
are not subject to demurrage, and shall not be reported by 
agents unless specifically instructed so to do. 

Empty cars placed for loading with company material 
are subject to demurrage, unless the loading is done by the 
railroad company for which the material is intended and on 
its tracks. 

(a) Empty cars placed for loading live stock by ship- 
pers are not exempt and should be reported. 

Live poultry is not considered as live stock, and cars 
so loaded are subject to demurrage. 

(c) Empty private cars stored on tracks switched by 
carriers, taken for loading without order or requisition 
from shipper, and without formal assignment by carrier’s 
agent, shall be recorded as placed for loading when actual 
loading is begun. 

To Rule 2—Free Time Allowed. 

(a) When the same car is both unloaded and reloaded, 
each transaction will be treated as independent of the other. 

(b) 1. Applies to cars held on carrier line for dispo- 
sition. A change of consignee after arrival of car at destina- 
tion is not reconsignment under these rules unless a switch- 
ing movement covered by a tariff is involved, It also in- 
cludes cars held in transit for reconsignment. 

It also applies to cars held on the carrier line within a 
switching district consigned to a point on a switching line 
within such district which cannot be received on account of 
disability of the consignee. The carrier line must in all 
cases give notice in writing to the consignee of all cars so 
held. Time will be computed in accordance Rule 
3 (b). 


with 


To Rule 3—Computing Time. 

(b) When orders for cars held for disposition or re- 
consignment are mailed, such orders will release cars at 7:00 
a. m. of the date orders are received at the station where 
the freight is held, provided the orders are mailed prior to 
the date received, but orders mailed and received on the 
same date release cars the following 7:00 a. m. Agents 
will in all cases attach to orders received by mail the en- 
velope enclosing such orders, that there may be on file a 
record of release. 

To Rule 4—Notification. 


Agents are cautioned that, in order to be legal, notices 
of the arrival of cars must be in' writing, and must contain 


se 


all of the items of information specified by this rule. An 
impression copy should be retained, and when notice is given 
on a postal card the impression should be of both sides. If 
delivered by messenger, a receipt should be taken for the 
notice when practicable, in order to avoid possibilities of dis- 
pute. 



















































In many cases it is desirable for both consignee and 
carrier that notices be given in some other way, especially 
by telephone, but such notices are not legal under this rule 
except when “agreed to by carrier and consignee.” In case 
consignees desire or will accept some notice other than the 
written notice, agents will require a written request from 
them to that cffect, and this request, agreed to by the agent, 
must be retained on file in order to legalize the notice. Where 
the telephone form of notice is adopted, the agent should 
require the name of the receiver of the message when the 
notice is given. In the absence of specific agreements to the 
contrary, however, agents must not fail to give the regular 
written notice required by this rule. 

Attention is also directed to the fact that when cars are 
for delivery to public-team tracks, and placement is delayed 
for more than twenty-four (24) hours after notice of arrival 
is given, the notice of arrival is not a legal basis for assess- 
ment of demurrage for delay after placement. Jn such cases 
a notice of placement must also be given to the consignee, 
and the free time for unloading computed according to the 
notice of placement. 


At stations where grain and hay must be inspected or 
graded, cars being handled under Rule 2, Paragfaph (b) 3, 
the consignee agreeing with the carrier in writing, for file at 
the station, to accept the bulletining of the car as due and 
adequate notice of arrival, the bulletins must be pested by 
9:00 a. m. of cach day, showing the previous twenty-four 
(24) hours receipts, and the free time (twenty-four (24) 
hours allowed) is to be calculated from the first 7:00 a. m. 
thereafter. Where there is no agreement for bulletining of 
cars, the free time must be calculated from the first 7:00 
a, m, after the day on which notice of arrival is sent to the 
consignee. 

To Rule 7.—Demurrage Charge. 


(a) Charges accruing under these rules must be col- 
lected in the same manner and with the same regularity and 
promptness as other transportation charges, and agenis will 
in like manner be held responsible for same. 


(b) Freight upon which charges have accrued under 
these rules shall not be removed from railroad premises un- 
til charges thereon have been paid. When consignor or con- 
signee refuses to pay, agent will hold freight until payment 
is made and continue to charge until freight is removed; or, 
at his option, may send freight to public warehouse or yards, 
where the same will be held subject to storage charges and 
all other charges. 


(c) When cars are detained on private or specifically 
designated tracks for unloading beyond the time allowed and 
demurrage charges are not promptly paid, agent must, upon 
advice to that effect from the ——————*, after giving not 
less than five (5) days’ written notice, decline to 
switch cars to private or specifically designated tracks for 
such parties, and thereafter tender freight from public-team 
tracks and collect all charges before delivery, until satisfat- 
tory guaranty is given that demurrage rules will be complied 
with. 








*Note.—‘Demurrage manager” or official in charge of 
demurrage under the organization in effect on each road. 
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(d) Charges that accrue while cars are held for load- 
ing, for receipt of billing imstructions, or for reconsignment 
or distribution orders, will be collected by agents of the for- 
warding line when such shipments are ordered to points 
within the switching limits. When charges accrue on ship- 
meuts ordered or destined to points beyond switching lim- 
its, such charges should _be collected by the agent of the 
forwarding line. Such charges may be billed forward as ad- 
vances, providing they are guaranteed in writing and en- 
tered on the shipping tickets and bills of lading and exhib- 
ited on the waybills as “Demurrage Charges, Advanced and 
Guaranteed.” 


When demurrage charges accrue on cars held in transit 
by request of consignor or consignee, as agents can neither 
enter the charges on bills of lading nor obtain guarantee 
from consignor or consignee without unnecessary delay to 
the cars, the» charges must either be billed forward as ad- 
vances or separate bills made and charges collected from the 
party ordering the cars held. 

(a) 1. When a consignor or consignee claims exemp- 
tion under this rule, agents must obtain a written statement 
from him to the effect that the conditions were such as are 
set forth in the rule. 


(b) 2. The exemption on account of high water or 
snow-drifts applies only when the point at which car is 
placed for loading or unloading is inaccessible to the gen- 
eral public by reason of these conditions. 

(b) 2. When claim is made for exemption from de- 
murrage on account of bunching of cars for unloading or 
reconsigning, as provided in this rule, agents will require 
written statement of all cars transported via the same route, 
with date and point of shipment of each, as evidenced by the 
bills of lading, if necessary, and forward same to the ———*, 
with report showing exemption demanded on account of such 
bunching. 


(c) and (e) When demurrage should not be collected 
under these sections, agents will make report to the ———*, 
together with copy of billing and all information in their 
possession, showing where the error occurred. 





*Note—‘““Demurrage manager” or official in charge 
demurrage under the organization in effect on each road 


To Rule 9—Average Agreement. 


Application for agreement provided for in Rule 9 will 
be forwarded to the —————*, and when executed instruc- 
tions will be furnished the agent as to the methods of re- 
porting. 


*Note.—‘Demurrage manager” or official in charge 
demurrage under the organization in effect on each road 


EIGHTY-EIGHT PER CENT ON TIME. 

Albany, N. Y., May 19—The record of passenger trail 
performances on the steam railroads of the state for the 
month of March, just issued, shows that during the month 
the number of trains run was 63,512. Of these, 88 pe 
cent were on time at the division terminal. The averas® 
delay for each late train was 26.2 minutes, and the average 
delay. for each train run was 3.3 minutes. The princip@ 
causes of delays were: Waiting for trains on other divi- 
sions, 32.9 per cent; waiting for train connections wit! 
other railroads, 14.2; engine failures, 11.3; train vork at 
stations, 10; trains ahead, 7.1; wrecks, 6.4, and meeting 
and passing trains, 5.7. 
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LEGAL DEPARTMENT 


Conducted by 
CHARLES CONRADIS, 
General Counsel, The Traffic Service Bureau. 


* In this department we shall answer simple questions re- 
lating to the law of interstate transportation of freight. It is 


available both to those who are members of the Traffic Service 
Bureau and those who are not. Readers are particularly in- 
vited to write for advice on specific subjects covering the Act 


to Regulate Commerce and the decisions of the courts and the 
Interstate Commerce Commission thereunder. 

Address Legal Department, The Traffic Service Bureau, 
Washington, D. C. 


Duty of Carrier in Absence of Instructions by Shipper. 


Missouri.—‘‘Through error on part of shipper, a 
consignment was delivered to a road not having a 
through rate of any kind in effect; no rate and route 
having been inserted in bill of lading. This resulted 
in a heavy -overcharge, Was it the agent’s duty to 
have promptly notified the shipper of the absence of 
a through rate previous to the receipt and forwarding 
of the shipment? If the agent had done this, shipper 
could have made delivery to either one of two other 
roads which did have the through rate in effect.” 

The liability of a carrier for misrouting is not so 
broad as is indicated by the above inquiry. It usually 
arises in cases wherein the carrier has failed to follow 
instructions by the shipper, or wherein it has failed 
to route over another equally available route carrying 
a lower rate, in the absence of instructions by the 
shipper. In the Poor Grain Co. case, 12 I. C. C. Rep., 
469, the Commission held that where a shipper gives 
instructions to forward his goods by a particular route, 
the carrier is relieved of the duty of ascertaining 
whether the goods could be forwarded by another route 
at a lower rate. A delivery by a shipper to a par- 
ticular carrier, under a bill of lading containing no 
rate or route, is an implied instruction to that carrier 
to transport over its own lines at the lowest rate. 
In such cases, a carrier is obligated to apply only 
that rate which it could lawfully use. In the case in 
question the carrier had no rate that it could lawfully 
use via another route, and it was not its duty to 
deprive itself of any prospective business by volunteer- 
ing information to the shipper that he could possibly 
obtain a lower rate or more direct route by delivering 


his shipment to some designated competitive carrier. 
oa + * 


Allowance to Shipper for Instrumentalities Furnished. 


New Jersey.—“‘A manufacturing company built ten 
miles of road, which will be called ‘A,’ formed a rail- 
road company which was chartered under the state 
laws and turned oyer to the railroad company the 
wacks built. The railroad (A) has several industries 
other than the original building company located on 
its tracks, but has not issued any tariffs filing same 
with the Interstate Commerce Commission nor made 
reports to same. This for the reason that the road 
has not been operated, account of the Manufacturers’ 
Junction case being taken up with the Commission at 
the time the road was ready to commence operation, 
and it was desired to postpone operation until the 
Commission’s decision was made. In your views would 
‘t be legal for the trunk lines to pay the road (A) 
4 trackage charge on cars handled in and out of the 
different industries located on A’s tracks? Take a sim- 
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ilar case to the above, except that a railroad has not 
been formed, industries other than the building com- 
pany being located on the tracks and the tracks owned 
by one of the industries, would it be lawful for the 
industry to charge the trunk lines trackage rates on 
business in and out of the different industries?” 


Generally speaking, it may be stated that under 
section 15 of the act, a carrier may make a “just and 
reasonable” allowance to a shipper for any service or 
instrumentality furnished by him in connection with 
the transportation of his property. In the second query 
above propounded, the company constructing the tracks, 
not yet being organized into a common carrier, and 
being engaged in the manufacturing business, is, in 
the foregoing sense, “a shipper.” It was held by the 
Commission, in the case of Re Allowances to Elevators 
by the Union Pacific Railway Company, 12 I. C. C. Rep., 
85, that the provisions of section 15 of the act “must 
be read in connection with the other provisions of 
the act forbidding and making unlawful any arrange- 
ment or practice that results in undue preference or 
unjust discrimination in favor of one shipper as against 
others, or that results in a rebate or departure from 
the lawfully published rates; that if the allowance 
involves a profit over and above the actual cost of 
the service rendered, it becomes, when made to a 
shipper, a rebate and an unlawful discrimination to 
the extent of the profit realized.” That is to say, 
assuming that the allowance under consideration to 
the shipper for the instrumentalities furnished by him, 
cannot be construed as an illegal] rebate, in connection 
with the transportation of not only his property, but 
also that of other industries located on his tracks (and 
upon this point no opinion is ventured on account 
of the facts submitted not permitting of a full and 
intelligent investigation and conclusion), yet, if such 
allowance clearly exceeds the actual cost of the serv- 
ice and instrumentalities furnished, it becomes an 
unlawful discrimination to the extent of the difference 
between the allowance and the actual cost of the 
service rendered. 

In the event that the railroad is formed and is 
owned and controlled by the shipper, it is possible, 
under the proposed arrangement, that it would become 
a common carrier of interstate commerce, and, in 
that event, the allowance might be construed as a 
division of a joint rate. If so, the tariffs of the trunk 
lines must show the allowances made. In fact, it 
would be well, in any event, to evidence the arrange- 
ment by a written contract, and fife a copy thereof 


with the Commission. 
x = * 


Proper Party to File Claims for Reparation. 


Illinois—“If our goods are sold f. o. b. destination, 
although shipment is not prepaid, but freight paid by 
consignee and deducted from our invoice, who is en- 
titled to the refund in freight where the freight rates 
have been lowered? We have in view a case that 
comes under the recent decision of the Interstate Com- 
merce Commission in the Kindel case with the roads 
to Denver, and the consignees claim that they are 
entitled to the refund which the deliverimg roads have 


‘been authorized to pay, claiming that they pay the 


freight,” 
The Commission awards reparation on the belief 
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that the act contemplates that pecuniary reparation in 
proper cases shall be made to persons sustaining dam- 
age through the violation of its provisions by a common 
carrier subject thereto. In the Denver Laundry & 
Machine Company case, the Commission issued a gen- 
eral order allowing reparation to the proper parties on 
certain shipments involving class rates to Denver from 
Chicago and St. Louis. The proper party to. whom 
reparation should be awarded is the one who was 
compelled to pay beyond the amount to which the 
carrier was justly entitled. Imasmuch as you _ con- 
tracted with the consignee to pay freight on~the goods 
to destination and did in fact eventually pay such 
freight, it naturally follows that you, and ‘not the 
consignees, were damaged by the unlawful charges 
assessed, and that you, and not they, are entitled to 
any refund due. In addition, in Potter Mfg. Co. vs. 
Cc. G. T. Ry. Co. et al, 5 I. C. C., 514, the Commis- 
sion substantially held, in the following words, that 
the shipper is at all times a proper party to a suit 
for reparation, “Whether freight is paid by the ship- 
per or the consignee, it is equally a charge on the 
commodity in the hands of the shipper, and, if ex- 
cessive or discriminatory, or otherwise in violation of 
law, it may be made the subject of complaint before 
the Commission on the part of the shipper as a party 
in interest.” 
oa : a 
When Through Rate Is Lower Than Combination 
Between Same Points. 


Ohio.—‘“Referring to your opinion rendered your 
New York correspondent on page 826 of your May 6 
issue, we are in doubt as to the exact interpretation 
or to what extent the term “entirely” will apply. 
Does this mean another route, altogether including the 
initial, intermediate and delivering lines, or if it move 
via another. gateway than that through which the 
through rate is made, would this come under the 
ruling in question?” 

The Commission has repeatedly held that the lkw 
does not permit the use of any rate except that con- 
tained in a lawful tariff that is applicable via the 
line, route and gateway and through which the shipment 
moves. The lawful rate for through movement is the 
through rate, wherever such through rate exists, even 
though some combination makes a lower, and even 
though the practice in the past has been to give to 
some the benefit of such lower combination. If, for 
instance, the A. B. railroad has both a through rate 
and a local rate on file with the Commission, between 
the same points, then through shipments delivered to 
the A. B. railroad would take the through rate. If, 
however, the A. B. railroad has a through rate only 
and the C, D. railroad has a local rate only, which 
is lower than A. B.’s through rate, and the shipment 
is delivered to the C, D. railroad, then the shipper is 
entitled to the local lower rate. 

* * * 
Right of Lien in Damaged Shipments. 

Virginia—“A shipment of merchandise was con- 
signed from a point in Massachusetts to a point in 
this state, with freight charges collect at destination. 
The goods arrived at destination in due time, but, 
through apparent careless 
carrier, 
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handling and packing of 
were so badly damaged as to lessen their 
market value by about one-half. We offered to accept 
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the goods, subject to whatever claim we might have 
for damages, but we declined to pay the freight on 
account of the same being less than the apparent 
damage to the goods. In consequence, the carrier re- 
fused to deliver goods to us, and claims to be holding 
them subject to its right of lien for freight.” 

As security for its compensation for the carriage of 
goods, the carrier has a lien upon them, which is 
nothing more than a right to retain possession of them 
until such charges have been paid or tendered. This 
lien being simply a right of withholding goods, and 
being inseparably associated with their possession, it 
follows that it will cease whenever they are uncondi- 
tionally delivered to the consignee. But this lien is 
only co-extensive with the carrier’s right to recover 
freight. In consequence, if, through any cause for which 
the carrier would be liable, the goods are injured to 
such an extent that the damage equals or exceeds the 
freight charges, the lien will be destroyed; and should 
the carrier under such circumstances insist on reserv- 
ing their possession for the purpose of securing its 
charges, the detention will be unlawful. 

* * * 
Refund of Refrigeration Charges. 

Florida.—“A car of perishables moving under ven- 
tilation is badly delayed by initial line making it neces- 
sary for the shipper to have car iced in transit in 
order to have contents arrive at destination in mer- 
chantable condition and thereby making it unnecessary 
to file loss and damage claim on account of delay. 
Can initial line legally refund the shipper the icing 
charges which were collected at destination?” 

Where a perishable commodity which can only be 
shipped under refrigeration is tendered to the carrier 
for shipment, it must either furnish ice itself for a 
reasonable price or permit the shipper to do s0. 
Charges for such refrigeration are usually published in 
the carrier’s tariffs, and should be adhered to exactly 
as all other charges for the service of transportation. 
If the initial carrier failed to perform its duty, and if 
the shipper was forced to have this service done s0 


as to insure the safe delivery of the shipment at 
destination, it would not seem to be illegal for the 
initial line to refund to the shipper, for a service im 
posed upon it by law, a sum of money equal to the 


amount of charges provided for in the carrier’s tariffs 
for such service, but no more, 
x * * 
Demurrage Accruing Because of Carrier’s Failure te 
Colléct Charges to Prepaid Station. 
Ilinois—“‘A shipment was offered initial 
destined to a prepaid station, which the carrier’s agent 
could not locate. Shipper informed agent that station 
was near another station, to which the carrier was 
verbally instructed to bill the shipment, and which 
was not a prepaid station. Carrier’s agent supposed 
that the consignee would team the freight from the 
known station, and he accepted shipment without Tt 
quiring prepayment, on request from shipper so to do. 
Demurrage accrued while car was held at the know? 
station, pending negotiations between carrier and ship- 
per concerning consignee’s destination. Shipper ™ 


carrier 


ceived first notice of delay of car about thirty days 
after reaching the known station.” 

In conference ruling 20, Bulletin 5, the Commission 
held “That the shipper must pay the charges, and that 
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no understanding, not incorporated in the published 
tariffs of the carrier, will operate to relieve the carrier 
from the duty of collecting the lawful charges.” The 
duty of the carrier to collect is paramount to the 
duty of the shipper to pay, and if the latter fails in that 
duty and on account of which demurrage charges accrue, 
it would seem that the same would not come within the 
exception provided by “Railroads’ Errors or Omissions.” 


Wayman Addresses Traffic Men 





“Let the government stay out of the railroad busi- 
ness and let the railroads stay out of the government 
business.” Give the railroad what it deserves without 
price—and give it no more. Let the railroad deal direct 
with the public. 

Do these things and all will be well with the rail- 
roads and the people, declared John E. W. Wayman, 
state’s attorney for Cook County, in an address at the 
second noonday luncheon of the Chicago Transportation 
Association at the Great Northern Hotel, Monday. “The 
one great cause of the abuse that has grown up in 
this country,” said the speaker, “has been a misunder- 
standing between the railroads and the people, and that 
misunderstanding has arisen through no fault of the 
railroads at all, but from demagogues holding office and 
because men holding place in the legislatures have felt 
that the railroads were common prey and have com- 
pelled the railroads to pour money corruptly into 
the treasury of the officials, after taking it out of the 
pockets of the employes of the railroad. When the 
railroads deal with the people, do we have any trouble? 
I have been in the railroad business a little myself, 
and I never heard the average man complaining about 
the railroad, Take a railroad that runs clear through 
the Northwest Territory, and let some traveling agent 
of that road rise and say that any people in any par- 
ticular county, town or state are unfriendly to the rail- 
road. As a matter of fact, are they not friendly to 
the railroad? And is not the unfriendliness to the rail- 
road confined exclusively to those people who through 
corrupt motives want to raise a false issue against the 
railroads in order to hold a bill in their pocket that 
they are going to introduce unless the railroad produces 
the right amount of money? 

“Consequently the fundamental idea in my mind 
is this, that the railroads are getting close to the people, 
and the people are getting close to the railroads. We 
are friends, and not enemies. It doesn’t make any dif- 
ference what happens, legislatively or judicially, rail- 
roads will still run. Commerce is the very foundation 
of sovernment, and government cannot stop commerce. 
Let the government stay out of the railroad business, 
and let the railroads stay out of the government busi- 
hess. What the railroads are entitled to at the hands 
of Congress and the legislatures they should have with- 
out buying it, and what they are not entitled to they 
should not have even if they are ready to pay for it. 
The railroads appreciate that and the railroads are with 
us. The genius of organization, exploiting itself in 
the railroad field, believes in the honest, courageous 
enforcement of the law. They want a hundred cents 
on the dollar.for what they do; they don’t want to le 
Tobbed, either by the government or by individuals. 
And the sooner the people of the country come to 
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realize the fact that to the railroad they owe most for 
the great development of this great West, the sooner 
“we will be getting on common ground, working together 
for a greater government and a better day. 


Surplus Shows Slight Decrease 


A slight decrease, 677 cars, is shown in the latest 
fortnightly statement of car surpluses and shortages, 
issued by the committee on relations between railroads 
of the American Railway Association, 

In presenting this report, Bulletin No. 95, the 
chairman, Arthur Hale, says: 

“The surplus totals 188,847, a decrease of 677 cars 
since our last bulletin. There were decreases in flats 
and coal cars of 2,110 and 1,200, respectively, which 
were practically offset by increases in box and miscel- 
laneous cars of 161 and 2,472, respectively. 

“The increase in miscellaneous cars is made up 
principally of coke cars in Group 2 and refrigerator 
and stock cars in Groups 6, 8 and 10.” 

A summary of total surpluses and shortages from 
January 5, 1910, to May 10, 1911, follows: 





SURPLUSES. 
Coal, 
Gondola 
No. of and Other 

Date— Roads Box Flat Hopper Kinds Total 
May 10, 1911..... 174 55,213 7,463 84,151 42,020 188,847 
April 26, I9bbss6.. 168 55,052 9,573 85,351 $9,548 189,524 
April 12, 1911..... 168 47,539 9,814 93,956 35,910 187,219 
war: (1, TOS... 163 38,881 10,858 103,742 39,191 192,673 
Feb: ~1,;-19824.%.. 160 40,186 10,890 71,235 34,044 156,355 
Jan. 4,.191k.4:. 161 39,361 8,626 34,483 27,962 110,432 
Dec. we. ee 159 16,795 3,885 10,781 22,454 53,915 
Nov. ST svs « 156 9,814 2,181 4,981 17,605 34,581 
Oct. - 12, 1910..... 151 8,856 2,085 6,034 16,760 33,735 
Eept. 14, 1910..... 145 17,786 2,854 13,047 21,203 54,890 
Ae ae Se knee 155 41,040 3,789 29,093 31,642 105,564 
July 2. Bee 156 65,078 3,841 36,775 38,130 143,824 
June 8, 1910..... 159 56,137 3,499 30,351 39,521 129,508 
May 11, 1910..... 157 44,996 3,083 46,062 33,007 127,148 
April 13, 1910..... 146 20,527 3,868 40,858 19,634 84,887 
Mar. 2, 1910..... 152 14,469 6,613 9,287 14,946 45,315 
Feb. B apreta.. 153 21,352 7,738 8,173 14,337 51,600 
Jan. 5, 1910..... 154 20,839 8,451 10,204 12,815 452,309 

SHORTAGES. 
Coal, 
Gondola 
No. of and Other 

Date— Roads Box Flat Hopper Kinds Total 
May 10, 1911..... 174 915 516 64 74 1,569 
April 36, 1911.4... 168 91 320 2,003 104 2,518 
April 12, 1911..... 168 113 384 659 10 1,166 
eer: i, BGSess... 163 1,704 261 86 780 2,831 
Pee: by Bl.s... 160 175 336 13 763 1,287 
Jan. air ML. wae 161 1,064 987 160 1,297 3,508 
Dec. . 7, 3910..... 159 5,435 1,093 3,199 2,174 11,901 
Nov. i. a 156 11,959 1,450 5,515 2,076 21,000 
Get, 33, ISR... 151 12,153 1,199 5,433 1,634 20,419 
Sept. 14, 1910..... 145 3,368 1,093 2,474 879 7,814 
Ame: +B, Des 4s 155 1,451 720 341 471 2,783 
July 6, 1910..... 156 118 513 20 308 959 
June 8, 1910..... 159 884 943 982 202 3,011 
May 11, 1910..... 157 1,119 1,422 905 1,109 4,555 
Apr. 13, 1910..... 146 3,721 1,296 1,433 1,080 7,530 
Mar... $, 1980..... 152 15,349 699 9,942 3,917 20,907 
Feb. 2, 1910..... 153 13,993 852 8,136 3,644 26,625 
Jan. G, BGs ax 154 7,304 344 4,906 1,339 13,893 


PROFESSOR ADAMS TO RETIRE. 


Washington, D. C., May 19.—The special work for 
which Prof. Henry C. Adams was employed by the 
Interstate Commerce Commission soon after the passage 
of the so-called Hepburn act, to inaugurate a system 
of uniform bookkeeping and accounting by carriers in 
accordance with the requirements of section 20 of the 
amended act, having been practically concluded, he, in 
a short time, will retire from the work of the Com- 
mission, ‘leaving Charles A. Lutz, chief examiner of 
accounts, in charge of the work in the Division of 
Carriers’ Accounts, and William J. Meyers, statistician, 
in charge of the work in the Division of Statistics. 
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Digest of Petitions Lodged with Interstate Commerce Board During Past Week 


Baltimore Chamber of Commerce, 
The, vs. B. & O. et al. (4095). 

Complainant alleges that the rates 
charged by defendants on grain 
from points in Ohio, Indiana and 
Illinois to Baltimore, Md. (domestic 
and export), are excessive, unrea- 
sonable and unjust and discriminate 
against complainant in favor of 
other seaboard cities. Complainant 
prays that after due hearing and 
investigation defendants may be 
made to answer such charges, to 
cease and desist from said viola- 
tion, to put in force more reason- 
able and just rates, and for such 
further orders in the premises as 
Commission may consider com- 
plainant entitled to. 


C. C. Follmer & Co. vs. Gt. Nor., M. 
st. P. & S. S. M., Ann Arbor, 
Wabash and B. R. & P. (4086). 


Complainant alleges that on No- 
vember 30, 1910, it shipped from 
Van Horn, Wash., one car of shin- 
gles to Menasha, Wis., and thence 
reconsigned shipment to Rochester, 
N. Y. Complainant alleges that 
rates charged by defendants were 
excessive, unreasonable and unjust, 
and prays that after due hearing 
and investigation defendants be 
made to answer such charges, and 
to cease and desist from said vio- 
lation and to put in force more rea- 
sonable and just rates, and asks 
reparation in the sum of $10.33. 


Davis Sewing Machine Co. vs. P. C. C. 
& S. L. (4087). 

Complainant alleges during the 
course of its business it shipped 
various carload consignments of 
bicycles from Dayton, O., to Chi- 
cago, Ill., charges assessed and col- 
lected by defendants being based on 
a rate of 38% cents per 100 Ibs. 
Complainant alleges that the rate 
charged by defendant was excess- 
ive, unreasonable and unjust, and 
prays that after due hearing and 
inyestigation defendant be made to 
answer such charges, to cease and 
desist from said violation, and to 
put in force more reasonable and 
just rates, and asks reparation in 
the sum of $286.66. 


Gamble-Robinson Commission Co. vs. 





Memphis Freight Bureau, The, 


Ore. S. L., Union Pac., C. St. P. M. 
& O. (4088). 


Complainant alleges that on Sep- 
tember 30, 1908, it shipped one car 
of peaches from Brigham, Utah, to 
Minneapolis, and thence diverted 
shipment to Chippewa Falls, Wis. 
Complainant alleges that the rate 
of $1.15 per 100 lbs., as charged by 
defendants, was excessive, unrea- 
sonable and unjust, and prays that 
after due hearing and investigation 
defendants be made to answer such 
charges, to cease and desist from 
said violation, and to put in force 
more reasonable and just rates, and 
asks reparation in the sum of $35.89, 
with interest. 


Georgetown Ry. & Light Co. of George- 


town, S. C., vs. Norf. & West., A. C. 
L. and the Georgetown & Western 
(4084). 

Complainant alleges that the rate 
of, $2.90 per net ton as charged by 
defendants on coal from West Vir- 
ginia and Virginia points to George- 
town, S. C., is excessive, unreason- 
able and unjust and discriminates 
against Georgetown in favor of 
other localities. Complainant prays 
that after due hearing and investi- 
gation defendants be made to an- 
swer such charges, to cease and de- 
sist from said violation, and to put 
in force more reasonable and just 
rates, and asks reparation in the 
sum of $631.50. 


for 
May Bros., vs. Ill. Cent. and Ala. & 
Vicks. (4090). 

Complainant alleges that on Au- 
gust 10, 1910, it shipped five car- 
loads of oak logs from Pearson, 
Miss., to Memphis, Tenn., charges 
assesed and collected being $317.07, 
based on a rate of 13 cents per 100 
pounds. Complainant alleges that 
the rate charged by defendants was 
excessive, unreasonable and unjust, 
and prays that after due hearing 
and investigation defendants may be 
made to answer such charges, to 
cease and desist from said violation, 
to put in force more reasonable and 
just rate, such rate not to exceed 
9% cents per 100 pounds, which 
complainant considers to be a rea- 





sonable charge for the haul and asks 
reparation in the sum of $91.46. 
Scott Paper Co. vs. P. R. R., Pa. Co., P. 
Cc. C. & St. L. and Vandalia (4094), 
Complainant alleges that the lL, 
C. L. rate, as charged by defendants 
on toilet paper from Philadelphia, 
Pa., to various points, is excessive, 
unreasonable and unjust, when com- 
pared with the rate from Albany. 


N. Y., to the same points. Com- 
plainant prays that after due hear. 
ing and investigation defendants 
be made to answer such charges, 
to cease and desist from said vio- 
lation, and to put in force more 
reasonable and just rates, and for 


such further orders in the 
ises as Commission may 
complainant entitled to. 

Standard Oil Co. vs. K. C. Sou, €. B. & 
Q. and C. M. & St. P. (4093). 

Complainant alleges that on vari- 
ous dates, during the years 1909, 
1910 and 1911, it shipped from 
Sugar Creek, Mo., to South Dakota 
points fifty-five cars of petroleum 
products, charges assessed and col- 
lected being $8,661.33. Complain- 
ant alleges that rates charged by 
defendants were excessive, unrea- 
sonable and unjust, and prays that 
after due hearing and investigation 
defendants be made to answer such 
charges and to cease and desist 
from said violation, and to put in 
force more reasonable and _ just 
rates, and asks reparation in the 
sum of $178.26. 

Zanesville Barb Wire Co., 
C. & N. W. and St. L. 
(4092). 

Complainant alleges that on Feb- 
ruary 22, 1910, it shipped from 
Zanesville, Wis., to Williamsville, 
Mo., fifty rolls of wire fencing, 
charges assessed and collected be 
ing $49.85, based on a rate of 62 
cents per 100 lbs. Complainant al- 
leges that the rates charged by de 
fendants were excessive, unreason- 
able and unjust, and prays that after 
due hearing and investigation de 
fendants may be made to answer 
such charges, to cease and desist 
from said violation, to put in force 
more reasonable and just rates, and 
asks reparation in the sum of $7 


prem- 
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& S. F. 








Ends Yellow Pine Reparation Case 


Washington, D. C., May 19.—The Interstate Commerce 
Commission made an end last Friday of the reparation 
claims growing out of the celebrated yellow pine rate 
case, by approving a basis of settlement for claimants 
whose shipments originated along the line of the Mississippi 
The railroad companies are authorized by the 
Commission to settle with the claimants on a basis of 33 


Central. 


per cent of their claims. 


The claimants involved are mainly in Mississippi, al- 
though some are lumbermen in Louisiana and Alabama. 
Their claims are not on the same basis as those settled 


eighteen months ago on a basis of two-thirds of the amount 
claimed in reparation, most of whom were represented 
by Wimbish, Watkins & Ellis. 


The claimants whose cases 


are to be settled on the order made by. the Commission 
to-day were represented by Green & Green. 

The Commission did not attempt in either settlement! 
to find the amount due each claimant, that detail beiné 
left to the attorneys for the claimants and the railroads 
At one time the claimants in Mississippi objected “ 
strenuously to the slow work of adjudication done )) the 
railroads that an. intimation went out from the Comm!* 
sion that unless the bureau established by the railroads 





at New Orleans showed more speed, the Commission 
itself would undertake to bring the matter to a con 


jusion. 
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ANOTHER ADVANCED TARIFF 





What Carl Howe, manager of the New York Central 
fast freight lines, did some months ago for the fast 
freight lines of the Nickel Plate in providing a clear 
and improved rate basing and billing guide book, he 
has now done for the New York Central fast freight 
lines proper in the Merchants’ Despatch Eastbound Rate, 
Bases and Billing Instructions No. 2, which goes into 
effect June 5. In a phrase, Mr. Howe has again demon- 
strated what he and others of his kind in the tariff de- 
partments of our American railways have been proving 
a possibility, that a tariff can be a help as well as a 
hindrance. 

Like its predecessor, the Nickel Plate billing guide, 
reviewed in Tur Trarric Wortp for August 6, 1910, the 
present issue is on the loose-leaf plan. The advantages 
then pointed out of compactness, accessibility and ab- 
sence of confusing supplements, apply with equal force 
to this, or any other similar publication, and detailed 
repetition of these good qualities would be superfluous. 
Here, too, the feature that made the Nickel Plate guide 
so noteworthy is again employed; in giving the list 
of stations, in no case does more than one reference 
mark attach to any one destination. 

Operating as this railroad system does over a 
variety of fast freight routes, the compiler has had the 
forethought to place early in the tariff a description of 
the various line routings, with appropriate designations. 
As a result, when the guide proper is reached, routing 
designations are clear and concise and number refer- 
ences to line routings are completely eliminated. 


The routing descriptions are followed by general 
instructions, and these are commended to the attention 
of every billing clerk, railway and industrial, and—if 
presumption may be avoided in the statement—men a 
little higher up might also read them with profit. Were 
these regulations followed with fidelity, there would be 
less vexatious delays, less loss, less damages. Unfor- 
tunately, with our proverbial American waste and dis- 
regard of the small things, too many of us still find it 
more agreeable to strain our lungs crying “stop, thief!” 
the day after the horse is stolen, than to spend a little 
time repairing the lock the day before. If there is one 
lace where real co-operation between shipper and car- 
tier, and inter-departmental co-operation, can be profit- 
ably employed, it is here. 

These general instructions are followed by the rules 
and regulations governing export traffic, lighterage and 
terminal regulations and grain handling rules at New 
York and specific billirg instructions for New York, 
Philadelphia, Brooklyn and Baltimore. Tables of equiva- 
lents, clearance figures for various lines and divisions 
Succeed. Then comes the guide of the different roads 
and stations proper. Involved and lengthy as some of 
the regulations and instructions must be because of the 
‘complexities of the situations handled, the complexity 
is always one of subject, not of treatment. Clarity, con- 
ciseness, condensation that sacrifices no essential detail 
show throughout the book. 


To summarize: The central idea of the tariff is 
braiseworthy. Typographically the book is to be com- 
mended. The loose-leaf scheme fits in to the user’s great 
Satisfaction. The information embodied in the’ work 


Seems to be stated in logical sequence and in a clear 
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manner. The entire construction is such that the pub- 
lication should iulfill its mission of a workable, read- 





able, intelligent guide—an aid to both shipper and 
carrier. S.A. H. 
e ne 
Must Line Up Tariffs 
Washington, D. C., May 19.—The Interstate Com- 


merce Commission has issued the following order di- 
recting carriers to line up their tariffs in conformity 
with the decision of the Supreme Court of the United 
States in the consolidated carload case: 

In Export Shipping Co. vs. Wabash R. R. Co., 14 
I. C. C. Rep., at page 438, the Commission had under 
consideration the note to Rule 5-B in Official Classifica- 
tion and also Rule 15-E. The note to Rule 5-B provided 
that carload rates should be applied “only when the 
consignor or consignee is the actual owner of the prop- 
erty.” Rule 15-E was as follows: 


Shipments of property combined into packages by forward- 
ing agents claiming to act as consignors will only be accepted 
when the names of individual consignors and final consignees, 
as well as the character and contents of each package, are 
declared to the forwarding railroad agent, and such property 
will be way-billed as separate shipments and freight charged 
accordingly “(see Note). 

Note.—The term “forwarding agents’’ referred to in this 
rule shall be construed to mean agents of actual consignors of 
the property, or any party interested in the combination of 
L. C. L. shipments of articles from several consignors at point 
of origin. 


The conclusions of the Commission were as follows: 


The note to Rule 5-B and Rule 15-E of the Official Classi- 
fication, as quoted above, are unjustly discriminatory, unjust, 
unfair, and unreasonable in this: That they provide that de- 
fendants shall collect a greater compensation from certain per- 
sons for the transportation of property subject to the act to 
regulate commerce than defendants collect from other persons 
for doing for them a like and contemporaneous service in the 
transportation of a like kind of traffic under substantially 
similar circumstances and conditions. 

A carrier may not properly lock beyond the transportation 
to the ownership of the shipment as a basis for determining 
the applicability of its rates. Complainant is entitled to repara- 
tion to an amount equal to the difference between the amount 
collected by defendants and the amount which would have been 
collected if each shipment had been treated as an entirety and 
the carload rate assessed in each case. An order will be en- 
tered in accordance with these conclusions. 

s 


The Supreme Court of the United States, on April 
3, 1911, sustained the Commission in the above ruling. 
In its opinion the court said: 


The contention that a carrier, when goods are tendered to 
him for transportation, can make the mere ownership of the 
goods the test of the duty to carry, or, what is equivalent, may 
discriminate in fixing the charge for carriage, not upon any 
difference inhering in the goods or in the cost of the service 
rendered in transporting them, but upon the mere circumstance 
that the shipper is or is not the real owner of the goods, is so 
in conflict with the obvious and elementary duty resting upon a 
earrier, and so destructive of the rights of shippers as to 
demonstrate the unsoundness of the proposition by its mere 
statement. We say this because it is impossible to conceive of 
any rational theory by which such a right could be justified 
consistently either with the duty of the carrier to transport 
or of the right of a shipper to demand transportation. This 
must be, since nothing ‘in the duties of a common carrier by 
the remotest implication can be held to imply the power to sit 
in judgment on the title of the prospective shipper who has 
tendered goods for transportation. 


Carriers having the above or similar rules on file 
with the Commission will be expected to cancel the 
same not later than June “4, 1911. 

Special permission is hereby granted to make the 
tariffs, by which such cancelations are made, effective 
upon one day’s notice, providing that no other change 
is made than such cancelation and providing that ref- 
erence is made to this notice. 
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On Railway and Other Questions of National and Local Interest, 





in these columns, we aim to give current newspaper comment on live topies; the publication of an editoria| 
here carries with It neither the approval or disapproval of the opinions therein expressed.—The Traffic Service Bureau. 


Some people laughed when Col. B. F. Yoakum, head 
of the Frisco system, first came out with the proposition 
that the farmers and the railroads were natural partners 
and should be in harmonious co-operation; but nobody 
now makes light of that saying. 

Colonel Yoakum is primarily and pre-eminertly a 
railroad builder and operator and a far-sighted and 
practical man in all the details that affect his chief 
business. 

He knows how much freight his roads haul, what 
kinds and how much they get for it. 

When the high cost of living discussion was in its 
most excited stage, raging along in all the newspapers 
and magazines, with a lot of scientific economists hunt- 
ing for the reasons for the startling difference in price 
between the producer and consumer, and a lot of unsci- 
entific politicians were valiantly shifting the odium on 
railroad freight rates, Colonel Yoakum came to the 
defense of his own business and showed that of the 
New York retail selling price of a certain staple farm 
products the railroads got only 8 per cent, the farmer 
only 21 per cent and somebody else got 71 per cent! 

This straightforward and practical showing, based 
upon undisputable facts and figures, has started a hunt 
for the “other fellow”’—the one who gets the lion’s 
share—and, if he can be found, the railroads will be 
thankful that even their little 8 per cent is not to be 
further whittled down, and the farmers should be glad 
that they have a sidepartner like Colonel Yoakum. 

In demonstrating the vast importance of the rail- 
roads and the need of more, he has at the same time 
shown the vital and commanding importance of agri- 
culture and the imperative national need for its con- 
servation and furtherance. So that now, even congress- 
men and senators, who are looking for arguments against 
what they no doubt honestly believe would be detri- 
mental to the American farmer, go to Colonel Yoakum 
for their thunder. 

Rather ‘a good kind of partner the Colonel makes 
for the man with the hoe, “ain’t it?” 

The ‘Star-Telegram is not a champion of high pro- 
tection of any class for protection’s sake, but believes 
that as long as government is supported largely from 
import duties, these should be laid with a view to 
produce revenue with incidental protection only, and 
that in just and fair proportion for raw materials and 
finished products; but we are tever afraid to hear or 
to print the views of the other side on any question; 
and there is something in thé current arguments against 
free Canadian farm products that commands respect- 
ful consideration. 

Congressman Hinds of Maine, for example, a rock- 
ribbed Republican and a good man gone somewhat wrong 
to that extent, has in mind principally the farmers of 





his own state when he opposes reciprocity in its present 
form; but his propositions and inquiries on the subject 
are of general application and well worth thinking about 
Here are some short extracts from his speech printed in 
the Congressional Record: 

“While the proposed proceeding against the farmer 
is evidently indefensible, the outcry in the cities agains 
the high cost of living impels us onward in our search 
for a victim. We all admit the high prices; many of 
us are oppressed by them; few of us know that whole- 
Sale prices have been falling for nearly a year, so much 
does the retail price affect us. But has anyone proven 
that the ruin of the American farmer will lower prices 
in the cities except as it may shrivel the business of 
the cities? And ought not some one to prove this 
before we proceed to: spoil the farmer’s home market 
for the next two generations? To give a little personal 
experience, while the farmers of Maine have been get- 
ting 25 cents a bushel for potatoes, I have been paying 
for them a dollar a bushel. You may think this an 
extreme illustration of the difference between the price 
the farmer gets and the price the consumer pays. | 
am not certain that it is. Unfortunately, we have had 
no investigation on this highly important 
another distinguished body an inquiry was _ proposed 
last year, but unless my memory is at fault, an appro 
priation for it was defeated by objection from the 
Democratic side of the chamber. But our own observa 
tion and that of others will show us that there is a 
vast difference between consumers’ prices and farmers 
prices. Last summer Mr. B. F. Yoakum, head of the 
Frisco railway system, published in the Saturday Even- 
ing Post an article on ‘The Farmer and the Cost of 
Living,’- in which he set forth, after what he considered 
‘a careful investigation,’ the food bill of New York City 
for the year as related to the farmer.” 

At this point in his argument Mr. Hinds produced 
a table of statistics from Colonel Yoakum’s article, which 
in substance shows that New York City’s food Dill in 


point. In 


onions, potatoes, coffee, rice, cabbage, milk, eggs, poultry 
and meat runs up to $464,174,000 at retail or consumers 
prices, and that the farmers got for these same articles 
$274,289,000—or a little more than half. 

Now such prime necessities as those named are Sul 
posed to be handled at close prices and small profits; 


but are they? 

Some particular articles cost the consumers eight 
or ten times as much as the farmer got, and the whole 
group costs them nearly double the farm price. 

Mr. Hinds then goes on to say: 

“Mr. Yoakum was not arguing on the tariff questiol, 
but on the need of railroad development, and, therefore, 
he may be considered an unprejudiced witness so fa! 
as this subject is concerned. Mr. Yoakum shows that 
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the price of the onion increased ten times on its way 
from the farmer to the New York City consumer. If 
this high authority is correct, has any one searched 
those people who have that onion between the time it 
jeaves the farmer’s hands and gets to the consumer? 
And if no one has, ought it not to be done before we 
try and convict the farmer as the robber and sentence 
him to lose his paltry protection of 40 cents a bushel 
on onions? Is the one who takes one-tenth for an 
onion he has planted and raised to be pursued and 
those who take nine-tenths escape investigation even? 
Mr. Yoakum shows that the price of the potato increased 
more than seven times on its way from the farmer to 
the New York City consumer. If this high authority 
is correct, has any one searched the people who have 
that potato between the time it leaves the farmer’s 
hands and gets to the consumer? And if no one has, 
ought it not to be done before we try and convict the 
farmer as the robber and sentence him to lose his paltry 
protection. of 25 cents a bushel? Is the man who takes 
one-seventh for a potato he has planted and raised to 
be pursued, while no questions are to be asked as to 
those who get the six-sevenths? Mr. Yoakum shows 
that the price of rice increased five times from the 
hands of the farmer to the hands of the consumer. If 
this high authority is correct, has any one searched 
the people who have the rice between the time it leaves 
the farmer’s hands and gets to the consumer? And if 
no ore has, ought it not to be done before we try to 
convict the rice farmer and take from him the duty of 
2 cents a pound? This bill, it is true, does not touch 
rice; but does the rice farmer of the Carolinas think 
that protection is going to last for the few after it is 
stripped from the many? Mr. Yoakum shows that the 
price of eggs doubles from the time they leave the 
farmer’s hands to the time they reach the consumer’s 
hands in New York. As our own agricultural department 
has published figures tending to confirm this estimate, 
it gives confidence in the estimates as to other com- 
modities, startling as they may seem. Who gets the 
great increases between the farmer and the consumer? 
I see no evidence that the retail merchant gets more 
than his necessities as to rent, display, advertising, labor 
and service compel him to take. We can corjecture 
a to the causes, but we have not ascertained scientifi- 
cally.” 


Now when so much “velvet” 


toute, who in the deuce gets it? 

Colonel Yoakum has shown that the railroads don’t 
get it, nor the farmers, while Mr. Hinds says the re- 
lailers are not guilty, and that nobody yet has scientifi- 
cally located the leak and pointed out the “chap who 
stole the onion profits one thousand per cent strong.” 
This seems to be the fellow that should be caught and 
have some of the goods taken off him; but Mr. Hinds 
doesn’t seem to know, and Colonel Yoakum doesn’t 
Pretend to know how this can be done. 


is appropriated en 


When a single city—New York—consumes annually 
‘ions alone to the extent of 8 million dollars, potatoes 
60 millions, coffee 12 millions, rice 6 millions, cabbage 
9 millions, milk 48 millions, eggs 28 millions, meat and 
boultry 291 millions, as shown by Colonel Yoakum’s 
food bill, it is not difficult to see that any national 
measure affecting farming, meat animals and the Amer- 
can hen is of immense weight and farreaching signifi- 
fatce; but it is not so easy to see what would really 
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be the best thing to do in the way of regulation and 
correction when so many millions of citizens and such 
a large part of the nation’s entire wealth, industries and 
occupations are concerned. Even a measure so open 
and understandable in its terms and seemingly so fair 
as Canadian reciprocity might possibly be fraught with 
considerable disappointment to those who expect’ such 
abundant blessings from it, and the advantages, in fact, 
accruing to the general public might not overbalance 
the drawback to American agriculture and stock raising 
—the bread and meat resources that each nation, in the 
very nature of things, must keep prosperous and ex- 
panding in order to be strong and self-dependent. 

As The Star-Telegram has remarked, in other com- 
ments on the subject, a speaker on the stump can see 
and expound fully how tariffs and trade agreements 
should be made for the greatest good to the greatest 
number; but when the same man gets into Congress, and 
the hosts of people variously affected by such legislation 
come in and want to see the books, the proposition is 
wholly different. 


The national leaders in both parties, especially just 
now in the Democratic party, have a task before them 
that makes the largest demands on patriotism, that calls 
for the exercise of cool and unprejudiced judgment, 
honest investigation and courageous action in doing the 
right as they see the right. 

The day of victory is also the day of responsibility, 
and only truly great men can preserve their equilibrium 
in passing under a triumphal arch.—Fort Worth (Tex.) 
Star-Telegram. 


Argue Milk Rate Case 


Washington, D. C., May 19.—Argument was heard 
by the Interstate Commerce Commission last Saturday 
on Investigation and Suspension Docket No. 29, entitled, 
“In the matter of increases in rates on cream and 
condensed milk from and to various points in Central 
Freight Association and Trunk Line territories.” At 
the same time, the case of the Ohio Allied Milk Product 
Shippers vs. Erie et al. was also heard. 


Involved in these cases are proposed increases in 
the five-gallon can rates of from 8 to 10 cents for a 
25-mile haul; from 13 to 15 cents for a 50-mile; 15 to 
17 certs for 55 to 100 miles, and 18 to 20 cents for 
hauls up to 150 miles. 

T. H. Burgess, for the Erie and the Chicago & 
Erie, claimed that the real complainants are the ship- 
pers of sour cream in central Ohio and not the shippers 
of whole milk and sweet cream to Pittsburg. The 
members of the Ohio Allied Milk Product Shippers fear 
that if this increase is allowed to go into effect the 
carriers would undertake to increase the rates en sour 
cream for the buttermakers in Ohio and Indiana. There 
are no users of sour cream in Pittsburg, the only butter 
made there being produced from cream the domestic 
trade does not consume, 

The carriers, contended Karl E. Burr for the Penn- 
sylvania lines, cannot be accused of demanding an un- 
reasonable rate, in view of the fact that the rates into 
New York are 56 per cent higher on cream than on 
milk, and on both milk and cream they are higher than 
the proposed rates into Pittsburg. Mr. Burr admitted 




















































































that the New York is a refrigerator service, while that 
to Pittsburg is only a baggage-car haul. 


The milk rate on the Erie was put in 30 years 
ago—before the time of separators and condensers, when 
milk and cream were shipped in their natural state. He 
said the rate of 30 cents for a haul of from 90 to 150 
miles is not unreasonable, in comparison with the rates 
ordered by the Commission in the Beatrice case. 


Mr. Burr said that his clients are not so much 
interested in the wholesale movement to butter factories 
in Ohio and Indiana as in the movement for domestic 
consumption in Pittsburg. He commented on the re- 
fusal of milk dippers in Pittsburg to disclose their 
profits after they had claimed that the proposed increase 
would ruin their business. John J. Chester, represent- 
ing the Ohio milk dealers and buttermakers, sharply 
challenged the accuracy of that assertion. Reference 
to the testimony showed that the dippers had disclosed 
their profit per unit of pounds of butter, but had de- 


clined to give the total business, except as to gross 
income. 
Mr. Chester insisted that the railroads had not 


introduced one scintilla of testimony to show that there 
is any reason why they should have increased rates. 
They had confined themselves chiefly to trying to prove 
that there would be no ruin resulting from the increase. 
Mr. Chester suggested that that is hardly the way to 
prove that the railroads really need the dollars they 
are trying to get. Nor did he think much of the point 
made in behalf of the increase in the spread between 
milk and cream rates, for the reason that the service 
rendered in transporting cream is exactly that performed 
in carrying milk. 

He appealed to the rule of the Commission that 
it will not encourage the making of rates tending to 
encourage false billing by shippers. He made the point 
that the carrier, receiving the milk and cream in sealed 
cans, cannot know which is milk and which is cream, 
and as a legal proposition no one can tell the dividing 
line between milk and cream. 

He maintained that if the carriers desire to increase 
the cream rate on the ground that it is much more 
valuable than milk, they should at the same time de- 
crease the rate on skimmed milk, schmier kase and 
buttermilk, because they are not as valuable as 
whole milk, although the transportation services ren- 
dered are the same with regard to all classes. 

Judge McAdams, speaking generally for the butter- 
makers, said that the rates are as high now as they 
can stand, because the Elgin market is exceptionally 
low. The buttermaker, to realize a profit on his opera- 
tions, must make more than a million pounds a year. 
The buttermakers intervened so as to do everything 
they can to keep the rate on their raw material, sour 
cream, where it is now. 


Western Pacific Rates Upheld 


Sacramento, Cal., May 19.—The Western Pacific’s 
new schedule of rates, as applied to Alturas, has been 
upheld by the state railroad commissioh. The tariffs 
from San Francisco to Alturas were originally cut by 
the Western Pacific approximately 50 per cent, but later 
a few advances were made. It was against these in- 
creases that the shippers of Alturas objected. 
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The commission ruled that the company was justified 
in its rearrangement of rates, and that the Alturas 
shippers had been’ the gainers thereby to the amount 
of $40,000 a year. The few increases, it was shown, 
were far more than offset by the very general reduc- 
tions. 


The protests specifieally were made against the fol- 
lowing commodity rates: Syrup, reduced from $1.65 
per 100 pounds to 75 cents and then raised to 85 cents: 
sugar, dropped from $1.65 to 80 cents and subsequently 


placed at 90 cents; flour, cut from $2.25 to 75 cents 
and later increased to 81 cents; canned goods, reduced 
from $1.65 to 99% cents and now at $1.05. 

In its opinion, the commission reviewed the case 
at length, and presented tables which showed that 
while there were a few heavier rates in carload lots, 
the widespread _reductions made the new schedule to 
the advantage of the shippers. 


Ladies’ Night a Big Success 


The special dinner and entertainment provided by 
the Traffic Club of Chicago for its friends of the fair 
sex on Wednesday of this week proved a great success 

Following dinner in the banquet hall on the nine 
teenth floor of the Hotel La Salle, a vaudeville per- 
formance of five acts was offered for the amusement of 
the members and their ladies. John B. Ratto opened 
the entertainment with three character impersonations 
which reached home. He was followed by Burnham 
and Greenwood, a comedy team of young ladies, who 
found little difficulty in making their audience 
Next came Van Avery, a _ black-face comedian, in 4 
dry dialect turn. He was succeeded by Mlle. Camille 
Ober, said to be from Paris, who favored the club with 
examples of songs covering an unusual vocal range. 


laugh 


Finally, as a crowning feature, came THE GREAT 
LAURANT, the man of many mysteries. Of his feats of 
wizardry little need be said, when it is duly set down 
that this wonderworker had an alias that was sel 
sationally revealed at the close of the show—that that 
alias was Harry E. McEvoy. 


Amends Conference Ruling 





Washington, D. C., May 19.—The Interstate Col 
merce Commission has issued the following amendment 
to its conference rulings: 

“In conference rulings, Bulletin No. 5, 
187, reading as follows: 

«*3. Collection of Undercharges.—The 


adheres to its previous ruling that carriers 


rules 3 and 


Commission 
must ex 


haust their legal remedies to collect undercharges 
from consignees.’ 
“187, Interpretation Conference Ruling No. 3- 


The case upon which this ruling was made was oe 
where freight charges were collectible from the coh 
signee. To give it general application, the words from 
consignees are now stricken out, so that it will read: 
Collection of Undercharges.—The Commission adheres 
to its previous ruling that carriers must exhaust the 
legal remedies to collect undercharges.’ are of this 
date superseded by rule reading: 

“The law requires the carrier to collect its duly 
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established rates, and the party legally responsible to 


pay the same without deviation therefrom. It follows 
that it is the duty of the carrier to collect under- 
charges from the party or parties legally responsible 
therefor. However, since a proceeding for this pur- 
pose is cognizable before a court of competent juris- 
diction, it is not for the Commission to determine in 
any case the question as to which party, consignor 
or consignee, is legally liable for the undercharge. 
This question is determinable only by a court having 
jurisdiction and upon the facts of each case.” 


Suspends Wharf Company Tariff 


Vashington, D. C., May 19.—The Interstate Commerce 
Commission has formally suspended until October 7, 1911, 
the Galveston Wharf Company’s Tariff No. 2 and decided to 
have a hearing on that subject. That, it is claimed, is 
really what the wharf company desires, because by 
that act the Commission assumes jurisdiction over its 
rates and makes it a part of the interstate transporta- 
tion system of the country. 

The question as to whether the Commission has 
jurisdiction was decided, of course, in the case re- 
cently decided in the Supreme Court, in which the 
wharf property of the Southern Pacific Terminal Com- 
pany at Galveston was in controversy. In that case 
complainants asserted that the terminal company, by 
giving one man an exclusive lease for his cottonseed 
oil business, was making an unjust discrimination 
against other men in competition with him. 

About the time the Supreme Court was considering 
the matter the Texas commission, thinking it had juris- 
diction over the wharf rates, decided to hold a hearing. 
Thereupon the wharf company filed a new tariff, making 
great changes in its rates, The carriers thereupon 
came before the Interstate Commerce Commission and 
asked for a suspension on the ground that the new 
tariff made such great changes that they could not 
make changes in their rates necessary to meet condi- 
tions created by the wharf company’s tariff. 


TAP LINE CASE GOES OVER. 

Washington, D. C., May 19.—It has been announced 
that no decision will be rendered by the Interstate 
Commerce Commission in the tap line cases until after 
the summer recess. The trunk lines have been asked 
to continue until fall the withdraway of cancelation of 
joint rates with the tap lines. 


Offers Substitute Grain Rate Scale 


Oklahoma City, Okla., May 19—A new proposed 
fate on grain and grain products, to take the place of 
the one enjoined by the federal court, has been, an- 
nounced by the corporation commission. A _ hearing 
Will be held on this order on May 25. 

The rate, as proposed, makes a reduction of about 
25 per cent from the rates now maintained by the rail- 
toads. It is said to be a little lower than the present 
fates in Kansas and Texas, but higher than the rate 
Which was enjoined. The rate on carload lots of 
Wheat moving over one line, or over two or more lines 
Under the same control, is graduated from four cents 
Per hundred for five miles, 15.7 cents for five hundred 
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miles, and on corn from 3.5 
14.5 cents for 500 miles. 

The commission’s order will also contain rules cov- 
ering the rates for different classes of grain; providing 
for joint rates for milling in transit; for the basing 
of rates on the shortest line; for minimum weights and 
for mixed carload shipments. 


cents for five miles to 


DELANO TO ADDRESS TRAFFIC CLUB. 

F. A. Delano, president of the Wabash Railroad 
Company, will address the members of the Traffic Club 
of Chicago at their May noonday luncheon, to be held 
next Wednesday at 12:30 at the Hotel La Salle, Chicago. 


PENNSYLVANIA FINED $1,000. 


Pittsburg, Pa., May 19.—The Pennsylvania Railroad 
Company was fined $1,000 by Judge Charles P. Orr in 
the United States District Court Saturday on a charge 
of failing to observe tariffs filed with the Interstate 
Commerce Commission and with unlawfully granting 
concessions. The indictment was returned by the April 
special term federal grand jury. The company entered 
a plea of nolo contendere. 


TO DISCUSS BILLS OF LADING LAWS. 


Cincinnati, O., May 19.—Federal legislation on the 
subject of bills of lading used in interstate and for- 
eign commerce will be discussed by the committee on 
commercial law of the American Bar Association when 
it holds its meeting at the Sinton Hotel, in this city, 
May 29. Francis B. James is chairman of the committee. 


Commission's 


Relation to Commerce 


The purpose of the Interstate Commerce Law is to 
assist and promote commerce. It requires transpor- 
tation charges, regulations and practices to be rea- 
sonable and not unjustly discriminating. This is the 
fixed rule of the law. Carriers must charge the rates 
and conform to the regulations contained in their 
published tariffs. But these may violate the law. 
When such a condition clearly exists carriers should 
make necessary changes as soon as informed of the 
fact. But if the character of the rate, regulation or 
practice is doubtful or a difference of opinion thereon 
exists the Interstate Commerce Commission may be 
resorted to. The Commission is established for the 
purpose of passing on such questions and enforcing 
the rule of the law. In exercising this function the 
Commission plays an important part in the develop- 
ment of the country’s industries. 


WILLIAM DUNTON KERR 


Commerce Counsel 


115 South La Salle Street, Chicago 


Consultation Invited Telephone Main 1550 
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YOU NEED IT 


Railroad Traffic and Rates canon TOLEBI 


VELAND PT. 
By EMORY R. JOHNSON and GROVER C, HUEBNER at HURON 
(UNIVERSITY OF PENNSYLVANIA) NIAGARA 
An unbiased text-book for the student of trans- 
portation, both in and outside of the railroad 
service. Explains in detail the development of 
the rate-making in different sections of the coun- 
try, the organization of the traffic departments 
of typical lines, the division of labur, the han- ee 
dling of Red Ball freight; how freight and pas 2 
senger records are kept. Freight, passenger, mail, ‘s THE IUXURY YOFA lAKE TRIP 
express and Pullman traffic exhaustively treated. a Te ythe dy w 8 nrme gout Inland Seas, _ 
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authors. In addition, it has had the benefit of 
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Cleveland to Mackinac special steamer will 
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Two volumes, over 900 pages, illustrated with me tener 1a, topping only ot ee ial bay Tries 
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J on 
A —Railroad Tickets Available on 
actually used on American railroads today. i "Sad 2 cent stamp for Pocteased Pamphlet and 
Great 
Thoroughly up-to-date. 


Address: L. G. Lawie, G, a a Detroit, Mich, 
4 ~=s~Philip icMillan,Pres A. Schantz,, Gen‘! Mer. 
Price $5.00 Net; Postage 42c Extra e Detroit & Cleveland Navigation Co. 


THE TRAFFIC SERVICE BUREAU 


Old No. 126-3080. MARKET ST., CHICAGO, ILL. 


UNDERWOOD 
WAY-BILLER 


Railroad Waybilling on the Underwood Typewriter 
produces clean, clear-cut, carbon tissue copies. 


es. io i 


: — S 


A comparison with the old method using copy presses, baths, wet cloths—with blu:red copy tissues, 
unnecessary delays, etc.—shows that a gain of more than 40% in efficiency is secu ed by using the 


Underwood Standard Typewriter 


“THE MACHINE YOU WILL EVENTUALLY BUY™ 


Every employe, compelled to handle the tissue records at some time or other, does so with celerity 
and despatch. 


Freight bill, freight receipt and freight notice can be made at one writing. 
Descriptive literature upon request 


UNDERWOOD TYPEWRITER COMPANY 


INCORPORATED 
NEW YORK AND EVERYWHERE 
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We Want You To Know 


THAT 
Membership In The Traffic Service Bureau 
WILL BE OF VALUE TO. 


YOU 


LET US TELL YOU HOW 
THE TRAFFIC SERVICE BUREAU 


OLD NUMBER, 126 MARKET STREET 


NEW NUMBER, 30 SOUTH MARKET STREET CHICAGO, ILL. 
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THE TRAFFIC WORLD 


“Will be Continued in the NEW DEPARTMENT Devoted to 
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of Auditing Freight Bills 


5! Located in 


WASHINGTON 


This Department Has Unexcelled Facilities for Doing This Work 
RIGHT, and the Price Will Be Reasonable. 


The Traffic Service Bureau 
603 Westory Bldg., WASHINGTON 30 S. Market St., CHICAGO 
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Directory of Transfer Agents, Freight Forwarders, 
Warehousemen, Custom House Brokers, etc. 






MINN. TRANS. & STOR- 
AGE CO. 


CATHCART TRANSFER 
& STORAGE CO. 


ATLANTA, GA. 





BOWMAN TRANSFER S| 






122 S. sth St. 
MINNEAPOLIS, MINN. 








BALTIMORE TRANS- SOUTHWEST TRANS- 
FER CO. FER & STORAGE CO. 

OKLAHOMA CITY, 
OKLA. 


SEATTLE TRANSFER 
co. 


SEATTLE, 


Light & Lombard Sts. 
BALTIMORE, MD. 


WASH. 












GEORGIA LIGHTERAGE 
& TRANSFER CoO. 


SAVANNAH, GA 


THE BENEDICT WARE- 


PHILADELPHIA WARE- 
HOUSE & TRANS. CO. | 


HOUSE CO. 
PHILADELPHIA, PA. 


15th and Welton Sts. 


DENVER, COLO. 
















THE TOLEDO WARE. 
HOUSE CO. 


1309-19 Lagrange Street. 
TOLEDO, 


UNION TRANSFER & 
STORAGE CO. 


INDIANAPOLIS, 





PROVIDENCE WARE- 
HOUSE CO. 


| PROVIDENCE, 






IND. R. L 


OHIO 





SRN pon SEE MEETS EPO TARETC Te 
WAREHOUSEMEN — BANKERS BINED CAR SERVICE TO AND FROM 


Customs Brokers-—Freight Forwvarders 4 "POINTS; WE ARE THE PIONEER. 


LESS CARLOAD SHIPMENTS AT CARLOAD RATES. 





BINGHAMTON, N. Y. 
TS’ WAREHOUSE COM- 


DETROIT, MICH. ST. LOUIS, MO. 


we ee ee CO. Bonded 





ANY. transfer and fer- Drayage facil- 
wandies. The Stackenbast Company. or the MICHIGAN CENTRAL R. R. maptly handled. Custom 
Gen cartage and forwarding. nade Care prompty Ingerance 

Special attention to carload distribu- 18c. Track connections. 
BONDED EXPRESS TRANSFER 


& 
Co. Distributers “J! bulk shipments, 
—— or less. nsignments 


om. ‘READING TRUCK CO., 6th and 
BUFFALO, N. Y. — -~ 
BUFFALO STORAGE & CARTING 
co. nets Seneca St. “Uns 
facilities” for s . handling, “Tule. two er more 


ferring and fo’ 
phone No. 683. Bvered as 





SALT LAKE CITY, UTAH. 


ELMIRA, N. Y. 


ELMIRA STORAGE & SUPPLY CO. 
General storage, transferring and for- 
warding. Warehouses accessible to all 

. Prompt service. 


CHICAGO, ILL. ty. 
prompt. WBstablished 1872. 








SCRANTON, PA. 


MERCHANTS’ WAREHOUSE © 
Comm storage, transfer and ft 
warding; railroad sidings. The Qua 
enbush €o., proprietors. 


LOS ANGELES, CAL. 


a x oats mag TRANSFER O.. ane 
T = ’ roadwa 

MIDLAND WAREHOUSE - a . distribution: y caqetenmete, ae car- 
loads our specialty. Established 1885. 





EEE 







LOUISVILLE, KY. 


LOUISVILLE PUBLI WILKESBARRE, PA. 
COMPANY, INC. Import and export 
traetors, 


con 
ehipping agente cnetom house bhrok- 
ers. Bonded and free warehonescs 


MERCHANTS’ WAREHOUSE S 
Storage, gd and forwarding. 
Quackenbush 
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TO MANUFACTURERS: 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


To reach the western trade promptly and economically many of your compet- 
itors in the central and Eastern States have found it greatly to their advan- 
tage to establish distributing warehouses or branch factories at the Missouri 


Perhaps you are planning to do the same. 


If you are thinking of 


locating a distributing warehouse or a branch factory in the middle west it, 


will be worth your while to communicate with us. 


interest to present to you 


Address 


We have something of reali' 


Business Men’s League of St. Joseph, Mo. 


Commissioner. 


In many important lines St. Joseph is the Leading Merchandise 
Distributing Center west of the Mississippi River. 
the year 1910 western retail dealers tothe number of 5,000 
made personal visits to this market to purchase goods. 


LEADING COMMERCIAL AND TRAFFIC ORGANIZATIONS 


The National Industrial Traffic League. 
Object—The object of this league is 
to interchange ideas concerning traffic 
matters, to co-operate with the Inter- 
state Commerce Commission, state rail- 
road commissions and transportation 
companies in promoting and securing 
better understanding by the public and 
the state and national governments of 
the needs of the traffic world; to secure 
proper legislation where deemed neces- 
sary, and the modificatien of present 
laws where considered harmful to the 
free interchange of commerce; with the 
View to advance fair dealing and to 
promote, conserve and protect the com- 
mercial and transportation interests. 
Membership—Those eligible as members 
&re traffic directors, managers, com- 
missioners or other officials in charge 
of traffic of industrial or commercial 
organizations and traffic officers of rep- 
resentative shipping concerns in the 
United States. 


Officers 


J. C. Lincoln, President, 
Comm’r Merchants’ Exchange Traffic 
Bureau, St. Louis, Mo. 


W. M. Hopkins, Vice-President, 
&t. Transp. Dept. Board of Trade, 
Chicago, Til, 

a Hurlbut, Secretary-Treasurer, 
+ M., Wisconsin Pulp & Paper Co., 
89 Jackson Blvd., Chicago, Ill. 


ILLINOIS, 


Lake County Manufacturers’ Association. 
BE. P. Sedgwick, Pres., Waukegan. 
National Implement and Vehicle Associa- 
tion. W. J. Evans, Freight Traf. Mgr., 
American Trust Bldg., Chicago, Ill. 
Sterling 
Manufacturers’ and Shippers’ 
Association, 
In charge of traffic at industries at 
Sterling and Rock Falls, Ill 
BW. WF. TAWEOMOGs cc cccccscccess President 
W. Ke. BRM ec cccccccccce Vice-President 
' «eeeee.- Secretary-Treasurer 
Wee Gh MB ex0c veccavens Traffic Manager 





MINNESOTA, 


Northeren Pine Manufacturers’ 


Associa- 
tion. H. 


S. Childs, Secy., Minneapolis. 


MISSOURI, 


Business Men’s League. P. W. Coyle, 
Comm’r, 614 Bank of Commerce Bidg., 
St. Louis. 

Commercial Club. 
St. Joseph. 


Kansas City Transportation Bureau of 
the Commercial Club. H. G. Wilson, 
Trans. Comm’r, 105-6-7 Board of Trade 
Bldg., Kansas City. 


H. G. Krake, Comm’r, 





NEW YORK, 


Albany Chamber of Commerce. Wm. B. 
Jones, Secy., 95 State St., Albany. 





During 








TRAFFIC CLUBS 


National Federation of Traffic and Trans- 
portation Ciubs. J. V. Hartman, Pres.; 
Carl K. Landes, Secy. 

The Chicago Transportation Association. 
J. A. Angell, Pres.; L. H. Mann, Seey. 
The Traffic Club of New York. F. BE. Her- 

riman, Pres.; C. A, Swope, Secy. 

The Traffic Club of Chicago. Frank P. 
Eyman, Pres.; Guy S. McCabe, Secy. 
The Traffic Club of Philadelphia, F. A. 

Bedford, Pres.; C. W. Summerfield, Secy. 

The Traffic Club of St. Louis. C. R. Gray, 
Pres.; A. F. Versen, Secy.-Treas. 

The Traffic Club of Pittsburg. O. M. Bils- 
worth, Pres.; T. J. Walters, Secy, 

The Transportation Club of Inc!anapolis. 
— L. Ketcham, Pres.; L. E. Stone, 

ecy. 

The Traffic Club of New England, Boston. 
a E. Byrnes, Pres.; Wm. C. Brown, 

ecy. 


The Transportation Club of Cincinnati, 
O. G. Fetter, Pres.; C. C. Spalding, Secy. 
The Transportation Club of Louisville. 
L. J. Irwin, Pres.; Fred H. Behring, 


Secy. 

The Transportation Club of Toledo. Thos. 
Conlon, Pres.; L. G. Macomber, Secy. 
The Traffic Club of St. Paul. J. R. Jones, 

Pres.; A. L. Bowker, Secy. 

The Traffic Club of Newark. Chas. Mil- 
bauer, Pres.; E. G. Weil, Secy. 

The Traffic Club of Seattle. F. W. Parker, 

s.: F. R. Hanlon, Secy. 

The Transportation Club of Detroit, Mich. 
pha G. Norvell, Pres.; W. R. Hurley, 

ecy, 

The Rallroad Club of Kansas City, Mo. 
James L. Marens, Pres.; Claude Man- 
love, Secy. 

The Transportation and Traffic Club, 


Birmingham, Ala. L. Sevier, Pres.; 
O. F. Redd, Seey. 
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BOTH READY 


Photographic Reproductions, Printed on Good 
Paper—Regular Tariff Size 


CANCEL ALL PREVIOUS ISSUES 
MANY IMPORTANT CHANGES 
YOU MUST HAVE THESE ISSUES 


TO BE UP TO DATE 





18-A B-5 
SINGLE COPIES ... 35c SINGLE — ee. 
10 to 25 , atthe oe ae aa 30c EACH 10 to 25 Ashes 30c EACH 
25 to 100 7s, eg Se 25 to 100 tS 6 nnn 
2 wT hy LU. a ie 
Over 600 Gee ee eRe Over 500 ate a am = 


~ Orders for 10 copies or less, by mail, postage paid. Larger orders 
by mail, express or freight, at consignee’s option and expense. 


THE TRAFFIC SERVICE BUREAU 


30 South Market St. (Old Number 126 Market St.) Chicago 


ORDER NOW 


